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PARALLEL BUSINESS CONDUCT UNDER THE 
SHERMAN ACT 


by 


Ricwarp A. Givens* 


The extent to which consciously parallel business conduct may 
and will form the basis for finding antitrust violations is a crucial 
issue for the future usefulness of the antitrust laws. It is crucial from 
the viewpoint of antitrust enforcement, because agreements upon 
parallel pricing and other business conduct are frequently tacit rather 
than express. It is also crucial from the viewpoint of businessmen 
who must seek to obey the antitrust laws, because parallel conduct 
tends to be required by competition itself, and yet at the same time 
may form the basis for the imposition of antitrust liability. In many 
instances, the inference of agreement, and hence of antitrust violation 
if an unreasonable restraint of trade is found, can only be made or 
rejected on the basis of the conduct itself. This fact has highly 
significant consequences which have yet to be fully explored. 


I. The Developing Theory of “Conscious Parallelism” 


Section 1 of the Sherman Act? provides that “Every contract, 
combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal * * *” For the section 
to be called into play, two requirements must be satisfied: (1) there 
must be a “contract, combination * * * or conspiracy” and (2) it 
must be “in restraint of trade or commerce.” 

The basic approach to the interpretation of the Act was established 
in 1911 in Standard Oil Co. v. United States? and United States v. 
American Tobacco Co.* in which the Court declared that the gen- 
erality of the terms “restraint of trade” was such that: 





* Member of the New York Bar. 
1 26 Stat. 209 (1890), as amended, 15 U. S. C. §1 (1958). 
2 221 U.S. 1 (1911). 


3 221 U. S. 106 (1911). On the relationship between these decisions and earli + 
cases, see Handler, Antitrust in Perspective, ch. I (1957). 
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‘* * * the provision necessarily called for the exercise of judgment 
which required that some standard should be resorted to for 
the purpose of determining whether the prohibitions contained 
in the statute had or had not in any given case been violated. 
Thus not specifying but indubitably contemplating and requir- 
ing a standard, it follows that it was intended that the standard 
of reason which had been applied at the common law and in 
this country in dealing with subjects of the character embraced 
by the statute, was intended to be the measure used for the 
purpose of determining whether in a given case a particular 
act had or had not brought about the wrong against which 
the statute provided.” * 


The great oil and tobacco trusts were held to have contravened 
statute in view of the combined impact of their size and the means 


used to acquire their market power.® 


The “rule of reason” laid down in Standard Oil and American 


Tobacco was a flexible one calling for a consideration of the results 
flowing from challenged conduct. If the results of the conduct were 
those ascribed to monopoly, they were within the purpose of the 
statute and its prohibitions would be called into play: 


“Tt will be found that as modern conditions arose the trend 
of legislation and judicial decision came more and more to adapt 
the recognized restrictions to new manifestations of conduct or 
of dealing which it was thought justified the inference of intent 
to do the wrongs which it had been the purpose to prevent 
from the beginning * * *” © 


In United States v. Trenton Potteries Co.? in 1927, the Court 


held that private agreements to fix prices necessarily fell within the 
prohibition of the statute. This decision has been the foundation 


for 


the doctrine of the per se illegality of specific kinds of restraints 





221 U. S. at 60 (Oil). 
See 221 U. S. at 75-76 (Oil). 
221 U. S. at 58-59 (Oil). 


273 U. S. 392 (1927). 
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of trade as unreasonable in themselves.* In Trenton Potteries there 
was no contention that the evidence was insufficient that the defen- 
dants had combined to fix prices.? It was a clearly proven, specific, 
express private agreement upon prices which was stricken down in 
that case. The reasons for this ruling are best given in the words 
of the Court itself: 


“«* * * Our view of what is a reasonable restraint of commerce 
is controlled by the recognized purpose of the Sherman Law 
itself. Whether this type of restraint is reasonable or not must 
be judged at least in part in the light of its effect on competition 
* * * it cannot be doubted that the Sherman Law and the 
judicial decisions interpreting it are based upon the assumption 
that the public is best protected from the evils of monopoly and 
price control by the maintenance of competition * * * 

“The aim and result of every price-fixing agreement, if 
effective, is the elimination of one form of condition. The power 
to fix prices, whether reasonably exercised or not, involves power 
to control the market and to fix arbitrary and unreasonable 
prices. The reasonable price fixed today may through economic 
and business changes become the unreasonable price of tomorrow. 
* * * Agreements which create such potential power may well 
be held to be in themselves unreasonable or unlawful restraints, 
without the necessity of minute inquiry whether a particular price 
is reasonable or unreasonable as fixed and without placing on 
the government in enforcing the Sherman Law the burden of 
ascertaining from day to day whether it has become unreason- 
able through the mere variation of economic conditions. More- 
over, in the absence of express legislation requiring it, we should 
hesitate to adopt a construction making the difference between 
legal and illegal conduct in the field of business relations depend 
upon so uncertain a test as whether prices are reasonable—a 
determination which can be satisfactorily made only after a 





8 “* * * there are certain agreements or practices which because of their per- 
nicious effect on competition and lack of any redeeming virtue are conclusively 
presumed to be unreasonable and therefore illegal * * *” Northern Pacific Ry. v. 
United States, 356 U. S. 1, 5 (1958). 


9 273 U.S. at 394. 
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complete survey of our economic organization and a choice 
between rival philosophies * * *” ?® (Emphasis added. ) 


Trenton Potteries thus accepted the rule of reason of Standard Oil 
and American Tobacco™ and held private price-fixing agreements to 
be “in themselves unreasonable or unlawful restraints,” which should 
be read as meaning that price-fixing agreements are in themselves 
unreasonable and therefore unlawful. Thus Trenton Potteries did not 
create any exception to the rule of reason, but declares that under 
the rule of reason price-fixing agreements are illegal in themselves. 
This result assumed an “actual” price-fixing agreement in which the 
parties communicated to each other in some way their assent to a 
proposed course of action. 

Under Trenton Potteries, the “contract, combination * * * or 
conspiracy” and “restraint of trade” requirements of the statute 
coalesced when an actual agreement upon prices was shown. The 
same agreement which demonstrated the “contract, combination * * * 
or conspiracy” also demonstrated the unreasonable restraint of trade. 
The only question was whether there was such an agreement. 
Thus in United States v. Socony-Vacuum Oil Co.™ in 1940 the 
fact that the defendants’ collaboration was only to purchase “distress 
oil” to prevent it from depressing the basic market price during the 
depression, and that this program represented merely a private con- 
tinuation of policies followed by the Government under NRA before 
NRA was held invalid,’* did not save the conduct from illegality. 
The Court stated in a footnote that price-fixing agreements were 
per se illegal.** In Kiefer-Stewart Co. v. Seagram & Sons,** ten 
years later, agreements to keep prices down were held as illegal as 
agreements to maintain or raise prices. 

In Trenton Potteries there was no dispute about the sufficiency 
of the evidence of agreement upon prices. However, price-fixing 





10 273 U. S. at 397-98. 

11 273 U. S. at 396. 

12 310 U. S. 150 (1940). 

13° A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). 


14 310 U. S. at 224-26, n. 59. 


1S 340 U. S. 211 (1950). 
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agreements were not often made openly thereafter, and were fre- 
quently tacit rather than express. To make the ban on price-fixing 
agreements effective, the courts found it necessary to look to conduct 
as evidence of an underlying agreement. In Socony-Vacuum the 
collaborative program of buying “distress oil” could only have con- 
tinued by active planning, which in turn had to be continuously 
adjusted to the changing participation of the competitors who took 
part, and therefore must have been based upon a meeting of the 
minds with firm expectations of compliance with a plan. Accordingly 
a price-fixing agreement could be inferred from the conduct of the 
defendants. 

The leading case establishing that consciously parallel business 
conduct might form the basis for a finding of antitrust violation was 
Interstate Circuit v. United States..° A number of theatre distrib- 
utors were separately requested by Interstate, an exhibitor, to impose 
minimum prices and other limitations upon other exhibitors, a drastic 
departure from practice in the industry and one which the Court 
found harsh and arbitrary.*7 The Court concluded that “ * * * know- 
ing that concerted action was contemplated and invited, the dis- 
tributors gave their adherence to the scheme and participated in 
it. * * *”4® This was held sufficient to satisfy the combination 
or conspiracy requirement of the act, and the restraint was unreason- 
able since it involved a refusal to deal’® with exhibitors unless they 
complied with demands for a radical departure from past practice 
which involved price maintenance and which the Court found to be 
arbitrary. 

Further, identical agreements on the part of many patent licensees 
to follow prices suggested by the licensor were held to constitute a 
conspiracy among all, even though there was no express agreement 
between the licensees.?° 





16 306 U. S. 208 (1939). Cf. Eastern States Lumber Ass'n v. United States, 234 
U. S. 600, 612 (1914). 


17 306 U. S. at 230. 
18 306 U. S. at 226. 


19 Compare Fashion Originators’ Guild, Inc. v. FTC, 312 U. S. 457 (1941) and 
Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359 U. S. 207 (1959). 


20 United States v. Masonite Corp., 316 U. S. 265 (1942). 
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In the second American Tobacco case in 1946,*" the “Big Three” 
cigarette manufacturers were found to have conspired to monopolize 
on the basis of conduct which led to exclusion of competitors, in- 
cluding evidence that each had refused to purchase at markets unless 
the others were represented,** and that each had increased its price 
during a depression when costs had not increased. “ * * * No eco- 
nomic justification for this raise was demonstrated. * * * ” 2° Parallel 
conduct of such a nature was held to justify an inference of concert 
of action sufficient to satisfy the act, since such conduct would not 
normally occur without a firm expectation that competitors would join 
in the course of action. 

These cases and cases based upon them, taken together, established 
that parallel business conduct, which would be unlikely to occur 
but for some express or tacit agreement, may satisfy the requirement 
of combination or conspiracy under the Sherman Act. Theatre Pnter- 
prises v. Paramount Film Distributing Corp.,7* decided in 1954, 
however, established that the mere fact that there was parallel conduct 
could not alone establish that the antitrust laws had been violated. 
Several film distributors had been sued for failing to grant first-run 
privileges to the plaintiff. A jury failed to find any agreement to 
do so, and the Supreme Court held that a verdict could not be 
directed for the plaintiff on the ground that parallel conduct alone 
constituted an antitrust violation. The opinion stated that “ * * * this 
Court has never held that proof of parallel business behavior con- 
clusively establishes agreement, or, phrased differently, that such 
behavior itself constitutes a Sherman Act offense. Circumstantial 
evidence of consciously parallel behavior may have made heavy 
inroads into the traditional judicial attitude toward conspiracy, but 
‘conscious parallelism’ has not yet read conspiracy out of the Sherman 
Act entirely.” 35 

In the Theatre Enterprises case this statement had particular 
relevance because the iocation of plaintiff's theatre was far from 





21 American Tobacco Co. v. United States, 328 U. S. 781 (1946). 
22 328 U.S. at 800-01. 
23 328 U. S. at 805; see also 804-08 generally 


24 346 U. S. 537 (1954). 


25 346 U.S. at 541. 
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the center of the city involved and this furnished a clear explanation 
of the defendants’ parallel behavior without the need to infer any 
agreement as an explanation. On the other hand, the requirement 
of a combination or conspiracy was the critical one in the case, 
because the conduct of the defendants, a uniform refusal to deal with 
the plaintiff. was clearly in unreasonable restraint of trade if con- 
certed. On the basis of Theatre Enterprises in conjunction with the 
earlier Supreme Court decisions, the rules have been developed that 
parallel conduct with knowledge of the similar action of others is 
evidence of a combination or conspiracy, but that a “plus factor,” 
which might be the quality of the conduct itself, such as a radical 
departure from past practice or a price rise during a depression 
is necessary for the inference of conspiracy to be made.?®© On the 
other hand, where the defendant offers positive evidence of reasons 
for the challenged conduct other than agreement, such as the location 
of plaintiff's theatre in Theatre Enterprises, the inference of conspiracy 
is rebutted.*? 

We have seen that where price fixing or a group boycott, or other 
kinds of conduct considered unreasonable in itself are alleged, the 
crucial issue under the Sherman Act has been viewed as whether 
there is a combination or conspiracy. Thus, an agreement to fix 
prices satisfies both the combination or conspiracy requirement and 
the requirement of unreasonable restraint of trade. The rule that 
price-fixing agreements are illegal per se was developed in Trenton 
Potteries on the assumption that the agreement upon prices was an 
actual one where the minds of the parties met in the adoption of 
a common plan of action, communicated either expressly or by tacit 
understanding of what was agreed upon. However, direct evidence 
of an agreement is usually not available, and therefore the presence 
of the requisite agreement must be tested by whether parallel conduct 
has been such that it could not be expected except where an agree- 
ment existed. If the conduct was unusual and would not normally 
occur but for an agreement, a combination or conspiracy would be 





26 C-O T::0 Fire Equip. Ce. v. United States, 197 F. 2d 4890, 497 (9th Cir.). cert 
denied, 344 U. S. 892 (1952). 


27 See United States v. T:ventieth Century-Fox Film Corp., 137 F. Supp. 78, 85 
‘S. D. Cal. 1956) 
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found. But if the conduct, as in Theatre Enterprises, might well occur 
in the absence of an agreement, no combination or conspiracy would 
be found. Whether the conduct would normally occur without an 
agreement has been essentially a question of fact in each case, with 
the court reserving the power to direct a verdict either way if the 
evidence was sufficiently clear, except that no verdict may be directed 
for the prosecution in a criminal case, and that the standard of proof 
may be higher in a criminal case.** 


II. The Reality of the Inquiry Under the Theory 


The concepts of conscious parallelism as evidence of conspiracy 
developed on the assumption that businesses either operated entirely 
independently, or coordinated their conduct by actual agreement, ex- 
press or tacit, but nevertheless agreement constituting a meeting of 
minds upon a common plan. In cases where the numbers are suffi- 
ciently large that each party tends to act independently of any other 
specific competitor in the absence of an agreement, this assumption 
is frequently, though not invariably, correct. However, in an industry 
with a few large competitors, as in the second Tobacco case, for 
example, each producer must consider the probable reactions of his 
rivals to every move and can never act entirely independently even 
in the absence of an agreement. As stated by Edward Chamberlain 
in The Theory of Monopolistic Competition: 


“#* * * When a move by one seller evidently forces the other 
to make a counter move, he is very stupidly refusing to look 
further than his nose if he proceeds on the assumption that 
it will not. * * * For one competitor to take into account the 
alterations of policy which he forces upon the other is simply 
for him to consider the indirect consequences of his own acts. 
* * * He must consider not merely what his competitor is doing 





28 See United States v. National Ass’n of Real Estate Boards, 339 U. S. 485, 493 
(1950); cf. Pevely Daizy Co. v. United States, 178 F. 2d 363, 367 (8th Cir. 1949), 
cert. denied, 339 U. S. 942 (1950); United States v. Eli Lilly Co., CCH Trade 
Reg. Rep. 169,536 (D. N. J., Nov. 30, 1959); contra, United States v. Masiello, 235 
F. 2d 279 (2d Cir.), cert. denied, 352 U. S. 882 (1956); United States v. Castro, 228 
U. S. 807 (2d Cir.), cert. denied, 351 U. S. 940 (1956). See the convincing dissents 
of Judge Frank, 235 F. 2d at 285 and 228 F. 2d at 808. 
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now, but what he will be forced to do in the light of the change 
which he himself is contemplating.” ?* 


Each producer knows that any change in price which he makes 
is likely to be matched by his competitors. Thus parallel conduct 
founded upon the expectation of similar conduct by competitors is 
likely to exist almost continuously.*® Hence the state of mind of 
acting on the basis of the expectation of parallel action of others, 
which is associated with tacit agreement, as in the [nterstate Circuit 
case, is almost always present. On the other hand, there may have 
been no actual agreement or meeting of the minds upon a common 
plan. It has been suggested that it might be determined, with or 
without making it explicit, that this kind of conscious parallelism, 
inevitable though it be, is illegal. This would in effect make control 
of a market by a small number of producers unlawful in itself, and 
reach a result inconsistent with decisions in which size itself has 
been challenged as unlawful under such circumstances.** Such a 
result might also interfere with industrial efficiency where large units 





29 Chamberlain, The Theory of Moncpolistic Competition, 46-47 (6th ed. 1948). 
See also Morton Salt Co. v. United States, 235 F. 2d 573, 577 (10th Cir. 1956): 
United States v. Twentieth Century-Fox Film Corp., 137 F. Supp. 78, 93 (S. D. Cal. 
1956). 


30 Cf. Rahl, “Conspiracy and the Antitrust Laws.” 44 Ill. L. Rev. 743 (1950). 
See also Comment, “Conscious Parallelism in the Pricing of Gasoline,” 32 Rocky Mtn. 
L. Rev. 206 (1960); Adelman, “Effective Competition and the Antitrust Laws,” 61 
Harv. L. Rev. 1289, 1322 (1948). 


31 E.g., United States v. E. I. duPont de Nemours & Co. (Cellophane), 351 U. S. 
377 (1956); United States v. Columbia Steel Co., 334 U. S. 495 (1948); United States 
v. International Harvester Co., 274 U. S. 693 (1927); United States v. United States 
Steel Corp., 251 U. S. 417 (1920). Although the considerations involved in passing 
upon mergers differ from those involved in passing upon challenges to existing units, 
the chief case in which a merger much earlier than the time of adjudication was 
attacked did not involve an industrial merger which might enhance efficiency but 
rather mere holdings of stock. United States v. E. I duPont de Nemours & Co., 
353 U. S. 586 (1957) (duPont—GM). The significant cases sustaining attacks essen- 
tially upon size as such are United States v. Aluminum Co. of America, 148 F. 2d 
416 (2d Cir. 1945), involving an unusual degree of market control at that time, and 
railroad cases before the development of competing forms of transportation. E.g., 
United States v. Southern Pac. Co., 259 U. S. 214 (1922); United States v. Reading 
Co., 253 U. S. 26 (1920); United States v. Union Pac. R.R., 226 U. S. 61 (1912); 
Northern Securities Co. v. United States, 193 U. S. 197 (1904). See Note, 58 Colum. 
L. Rev. 673, 701 (1958). 
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are required for most efficient operation.*? In fact this result was 
specifically rejected by the Supreme Court in Theatre Enterprises. 
On the other hand, the inevitability of parallel conduct, even without 
agreement where there is a small number of competitors, is not likely 
to be accepted as a universal explanation to rebut an inference of 
conspiracy because it is also true that where there are a small number 
of competitors, agreements are easier to reach. Accordingly, the 
courts have sought a middle way by applying the theory of conscious 
parallelism as evidence of agreement without taking account of the 
situation described by Chamberlain, or by permitting it to cancel out, 
because it both suggests an explanation other than agreement, and 
at the same time indicates that tacit agreement would be easier to 
secure without express action which would create evidence. Let us 
examine the results which such an application achieve. 

Under the theory of conscious parallelism, parallel business con- 
duct is evidence of agreement only where the conduct would not 
normally occur but for agreement. Ignoring the special circumstances 
suggested by Chamberlain, this means that where the conduct is 
drastic or predatory as in [nterstate Circuit, agreement may be in- 
ferred.** On the other hand, where the conduct is in itself normal 





32 “A considerable size is often essential for efficient operation in research, manu- 
facture and distribution.” United States v. E. I. duPont de Nemours & Co., 351 U. S. 
377, 386 (1956). See generaily, authorities cited in Kessler & Stern, “Competition, 
Contract, and Vertical Integration,” 69 Yale L. J. 1, 8-10 (1959) and in Note, 58 
Colum. L. Rev. 673, 683, n. 74 (1958). The basic cleavaze in antitrust law between 
loose-knit combinations such as price-fixing agreements, which are zenerally condemned 
as having no redeeming merit if injurious to competition, and close-knit combinations 
such as integrated enterprises. which are much more rarely disturbed, appears to be 
that close-knit combinations may more frequently carry public benefits to offset their 
disadvantages, as, for example, increased efficiency in some cases. Compare Pribram. 
Cartel Problems, 86-87 (1935); Burns. The Decline of Competition, 20-21 (1936). 

A holding that conscious parallelism was in itself a Sherman Act offense. contrarv to 
Theatre Enterprises, would in efiect make clese-knit combizations illegal because of 
the situation described by Chamberlain, without a clear showinz that the public benefits 
involved exceeded the public injury, contrary to this basic distinction in antitru:t 
law, which is exemplified by two decisions of the Supreme Court in the vear 1927. 
In the same year United States v. International Harvester Co., 274 U. S. 693 (1927) 
rejected a challenge to an enterprise which held control of 2 substantial majority 
of its market, and United States v. Trenton Potteries Co., 273 U. S. 392 (1927) held 
private price fixing agreements unreasonable in themselves 


33 Sorkin, “Conscious Parallelism,” 2 Antitrust Bull. 281, 302 (1957); Phillips & 
Hall, “‘The Salk Vaccine Case: Parallelism, Conspiracy and Other Hypotheses,” 46 
Va. L. Rev. 727 (1960). 
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and logical, such as awarding first run film rights to theatres in 
the center of a city as in Theatre Enterprises, no agreement is found. 
The nature of the conduct itself may thus be determinative.** 

The nature of the conduct, relevant to the issue of combination 
under the theory of conscious parallelism, may also be relevant to 
the issue of unreasonable restraint of trade. An actual, directly proved 
agreement upon prices as in Trenton Potteries has been clearly held 
unreasonable in itself. Where the degree of combination is less clear, 
and conscious parallelism is the only evidence, the per se rule need 
not necessarily apply. This has not yet been explicitly recognized 
because in many instances, such as Theatre Enterprises, the same 
factors which would be relevant to both an inquiry under the rule 
of reason and a search for evidence of agreement. The relevant fac- 
tors may, however, differ in some cases. For example, the scarcity 
of a new product would clearly explain a high price, with no in- 
ference of agreement, regardless of its status under the rule of reason. 
Application of the rule of reason would be in accord with the results 
actually reached. Parallel conduct seeking to impose unnecessaril\ 
harsh requirements upon another group by in effect refusing to con- 
tinue to deal unless the demands are met has been held unreasonable 
in Interstate Circuit, where the new demands constitute a radical 
departure from past practice. Further, conduct which would be an 
antitrust violation if engaged in individually, such as tying arrange- 
ments affecting a substantial amount of interstate commerce,** and 
not justified by any explanation other than the exercise of monopoly 
power,*® would presumably constitute an unreasonable restraint of 
trade if engaged in collectively by a group of competitors through 
parallel conduct. 

The second American Tobacco decision held that price increases 
uniformly adopted during a depression despite falling costs tended to 





34 Compare United States v. Parke, Davis & Co., 362 U. S. 29 (1960); while a 
mere refusal to deal by a manufacturer with dealers who reduced prices was recog- 
nized as not an antitrust violation, both a combination or conspiracy and an un- 
reasonable restraint of trade were found where a manufacturer threatened to cease 
sales to distributors who cut prices, and assured some retailers that others would be 
caused to cooperate in maintaining price levels. 


35 Standard Oil Co. v. United States (Standard Stations), 337 U. S. 293 (1949). 


36 Northern Pacific Ry. v. United States, 356 U. S. 1, 7-8 (1958); see 58 Colum. L. 
Rev. 887, 890 and n. 38 (1958). 
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show antitrust violation, in that instance a conspiracy to monopolize. 
Thus suggests that the level of prices themselves, or at least changes 
in prices, may be examined to determine whether there is an in- 
ference of agreement and also an unreasonable restraint of trade. 
Yet passing upon the reasonableness of prices themselves is precisely 
what the Court sought to avoid in Trenton Potteries. Since the 
reasonableness of parallel conduct, including prices, is necessarily 
an issue in this context, it is imperative to limit the nature of that 
issue because the courts are not equipped to act as an office of 
price control, nor would pervasive governmental regulation of prices 
by the courts in the absence of a regulatory statute be desirable. 
The second Tobacco case suggests that when parallel price behavior 
is so clearly unreasonable as an increase in price during a depression 
in the face of failing costs, it will be held a result of combination. 
Similarly, conduct viewed as predatory as in Interstate Circuit is 
likely to result in a finding of violation. Beyond this, the outlines 
remain shadowy. However, the mere fact that parallel pricing and 
other parallel business conduct is in effect subject to judicial review, 
despite the absence of direct proof of an actual agreement among 
competitors, has a number of important consequences. These con- 
sequences follow even though review is exercised under the aegis 
of a search for evidence of agreement. These consequences also follow 
even though the power of review should and must be sparingly 
exercised for the reasons underlying Trenton Potteries. 


III. The Consequences 


The first consequence of judicial review of parallel business con- 
duct, both under the aegis of a search for agreement, and under the 
rule of reason is that as a practical matter in order to avoid sanctions 
under the Sherman Act, not merely actual agreement upon prices, 
but conduct which would provide evidence of such agreement and 
of unreasonable restraint of trade must be avoided. This means that 
it will be wise for producers in industries with a few large com- 
petitors, to determine prices and other business policies to be set 
in such a way that the conduct could be sustained as reasonable 
before a court if challenged, even though all policies are in fact 
actually arrived at individually. In effect this may mean that it may 
not be enough not to agree upon prices: if substantial risks of lia- 
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bility are to be avoided, parallel prices and other parallel business 
conduct must be in accord with the public consensus*? of what is 
considered reasonable and not to be deterred. 

Such a course may be important not merely for the avoidance 
of antitrust liability, but for public attitudes toward small numbers 
of large competitors in an industry without detailed governmental 
supervision, with a resulting impact upon legislative action. As 
pointed out in Trenton Potteries, the courts are not suited to review 
prices and many other kinds of business conduct as such. If they 
are forced to do so, whether the inquiry is on the issue of combi- 
nation or an inquiry under the rule of reason, increasing dissatisfaction 
would be likely to accumulate and seek expression. In evaluating 
these possibilities, it is essential to realize that judicial decisions not 
only have specified legal consequences, but also help to form our 
judgments of what is right and what should be permitted in the 
future.** Thus repeated adjudications of unreasonable restraint of 
trade might form the premise for demands for further legislative or 
judicial relief to correct the situation found. Similarly, new legis- 
lation or judicial approaches may be born of what the public views 
as evils disclosed in judgments resulting from antitrust litigation. 
Possible consequences might be (1) greater readiness to find con- 
spiracy in parallel conduct intensifying a threat of ever-possible 
antitrust liability, (2) antitrust decisions directly seeking to break up 
large enterprises, a possibility which has remained in the background 
ever since 1890 but has rarely been realized,®® or (3) new statutes 
imposing greater administrative regulation may be adopted.” 

Thus section 1 of the Sherman Act represents in effect a form 
of judicial review of parallel business conduct. It may not work 
successfully if it must be repeatedly used to review the substance 
of such conduct, aside from the prohibition of acts which can be 
identified as unreasonable in themselves, such as actual agreements 
upon prices under Trenton Potteries. But it remains an ultimate form 





87 Cf. Berle, Power Without Property, 91-93, 114-16 (1959). 
88 Cf. Jones, Book Review, 58 Colum. L. Rev. 755, 758 (1958). 
39 See note 31, supra. 


40 See e.g. S. 215, 86th Cong., ist Sess. (1959) (notification and justification 
prior to price increases in certain cases). 
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of review available in extreme cases. If business acts wisely, it will 
not cause this ultimate review to be brought into play too frequently, 
and thus make more drastic controls, of a nature which cannot now 
be predicated, more likely to be considered. 

The second great consequence of the real issues in cases of parallel 
conduct under section | is that the defendant has an opportunity to 
justify his conduct as reasonable as well as merely denying the ex- 
istence of a combination or conspiracy. This may and should be 
done by seeking to demonstrate the reasonableness of the challenged 
conduct and then arguing (1) that since the parallel conduct was 
logical in the absence of any conspiracy there is no need to infer 
a conspiracy to explain it, and also (2) that since the conduct was 
reasonable, there was no unreasonable restraint of trade. One situ- 
ation in which these arguments may be particularly effective is where 
government has required, sponsored, caused, or acquiesced in the 
challenged conduct. 

The importance of reconciling the antitrust laws and regulatory 
policies has been most frequently articulated where an antitrust case 
is appropriately referred to a regulatory body for preliminary con- 
sideration under the doctrine of “primary jurisdiction.” ** However, 
where a regulatory body cannot hear the case, the implications of 
regulatory policies must still be recognized. Thus, although past 
rates are not within the jurisdiction of a regulatory agency, judicial 
relief based upon the alleged unreasonableness of past rates will be 
denied because the effectiveness of the authority of the agency to 
determine the reasonableness of rates at the time requires that these 
rates not be subject to judicial attack at a later time.** Similarly, 
in Seatrain Lines, Inc. v. Pennsylvania R.R.,** the ICC had dis- 
claimed jurisdiction over refusal of railroads to interchange cars with 
Seatrain Lines where “through”’ routes were not involved. The Court 





“41 See Far East Conference v. United States, 342 U. S. 570 (1952); United States 
Nav. Co. v. Cunard S.S. Co., 284 U. S. 474 (1932); Von Mehren, “The Antitrust 
Laws and Regulated Industries: The Doctrine of Primary Jurisdiction,” 67 Harv. 
L. Rev. 929 (1954). See also discussion in FMB vy. Isbrandtsen Co., 356 U. S. 481, 
497-99 (1958). 


42 T. 1. M. E., Inc. v. United States, 359 U. S. 464 (1959); Montana-Dckota 
Util. Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246 (1951). 


43 207 F. 2d 255 (3d Cir. 1953). 
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nevertheless refused judicial relief on the ground that to condition 
permission to maintain an interchange agreement (most respects of 
which were within ICC jurisdiction) upon interchange with Seatrain 
would interfere with the regulatory scheme.“ 

In United States v. Columbia Steel Co.,** the Government’s prior 
sale to U. S. Steel of a plant closely related to the facility whose 
acquisition was in dispute was stressed by the Court in its statement 
of facts.“ It has been suggested that this “ * * * virtually foreclosed 
the Government from winning the case.” *”7 The relevance of govern- 
mental regulation of, participation in, or approval of practices chal- 
lenged in antitrust suits has been expressly recognized in several other 
cases as well.** 

Some conduct, however, cannot be made permissible without 
express statutory sanction. The Socony-Vacuum case*® held that the 
genesis of a cooperative buying program of “distress oil” in the 
NRA before it was held invalid®® did not save it from illegality. The 
NRA was no longer in effect, and the cooperative buying program 
could not possibly have been continued without an actual meeting 
of the minds upon a common plan. Since the objective of the agreed 
plan was to influence price levels, the facts in Socony-Vacuum fell 
within the per se rule of Trenton Potteries. Such a clear, actual 
agreement to influence prices, necessarily accompanied by a true 
meeting of the minds, as distinguished from merely conduct from 
which an inference of tacit agreement might be drawn, would so 





44 207 F. 2d at 261. See Note, 58 Colum. L. Rev. 673, 686, n. 91 (1958). 
45 334 U. S. 495 (1948). 
46 334 U.S. at 505. 


47 Note, “The Columbia Steel Case: New Light on Old Antitrust Problems,” 5s 
Yale L. J. 764, 765-66 (1949). 


48 United States v. United States Steel Corp., 251 U. S. 417, 446-47 (1920), 
affirming 223 Fed. 55, 134-35, 149-50 (D. N. J. 1915); Fosburgh v. California & 
Hawaiian Sugar Refining Co., 291 Fed. 29 (9th Cir. 1923); United States v. Railway 
Express Agency, Inc., 89 F. Supp. 981, 983 (D. Del. 1950) and 101 F. Supp. 1008 
(D. Del. 1951); United States v. North American Van Lines, 1957 Trade Cas. 168,761 
at 73, 108 (D. N. M. 1957). 


49 United States v. Socony Vacuum Oil Co., 310 U. S. 150 (1940); cf. United 
States v. Southern Pac. Co., 259 U. S. 214, 235-40 (1922). 


SO A. L.A. Schechter Poultry Corp. v. United States, 295 U. S. 495 (1935). 
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unreasonably restrain trade as to be illegal in regulated industries 
as well as others®* in the absence of express congressional exemption.** 

It is also clear that the mere presence of a regulatory scheme 
does not make challenged private conduct more reasonable unless 
the conduct is in some way in accord with regulatory purposes, 
and, in fact, the absence of some kinds of competition due to regu- 
lation may make the preservation of others still more important.** 

The Salk Vaccine** case illustrates how Government action may 
become relevant in section 1 cases even though the inquiry pur- 
ports to be merely into whether there was an agreement upon 
prices. During the period of voluntary governmental control of 
the vaccine and of governmental purchases, the Government and 
the vaccine manufacturers entered into an agreement containing 
a “most favored customer clause” providing that the Government 
would receive the full benefit of any price reductions made to any- 
one. In turn, any state could obtain its supplies through the Fed- 
eral Government if it wished. The Court, in granting a motion 
for judgment of acquittal, recognized that the governmental action 
formed an explanation other than conspiracy for the uniform prices 
charged.** 

Governmental action is also highly relevant under the rule of 
reason, particularly where parallel conduct is the only evidence 
of violation. For example, allocation of markets is normally con- 
sidered a per se violation of the Sherman Act,5* and was recognized 





S51 See Georgia v. Pennsylvania R.R., 324 U. S. 439 (1945); United States v. 
Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897). 


S52 E.g., Reed-Bulwinkle Act, 62 Stat. 472 (1948), 49 U. S. C. §§Sa-Sb (1958). 


53 Northern Pacific Ry. v. United States, 356 U. S. 1, 12 (1958): “All of this 
{tying arrangements] is only aggravated * * * in the regulated transportation in- 
dustry where there is no real rate competition at all and such effective competition 
as actually thrives takes other forms.” 


54 United States v. Eli Lilly & Co., CCH Trade Reg. Rep. 169,536 (D. N. J., 
Nov. 30, 1959). 


$5 Id., at 76,152. 


36 Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 241 (1899); United 
Statés v. Aluminum Co. of America, 148 F. 2d 416, 427 (2d Cir. 1945); Report of 
the Attorney General’s Committee to Study the Antitrust Laws, 26 (1955); Rifkind, 
“Division of Territories,” in Van Cise & Dunn, How to Comply With the Antitrust 
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in the indictment’? in the Salk case** as inherent in the method 
of distribution adopted, although there was no express statutory 
sanction. The failure to allege it as an offense is explainable only 
on the ground that the rule of reason was brought into play 
to make the conduct reasonable under the circumstances of the 
emergency after the development of the vaccine. 

The application of a rule of reason where Government action 
is relevant to conduct challenged in antitrust cases would not nec- 
essarily lead to a lessening of antitrust applicability, but on the 
contrary might permit its extension. Where the full flexibility’? 
of the antitrust laws is brought to bear through the rule of reason, 
there should be fewer cases in the antitrust laws which would be 
found inconsistent with regulatory statutes and hence superseded 
by them. It is only where an actual repugnancy exists®’ that 
supersession is held necessary,“* since otherwise the presumption 
against repeal by implication remains applicable.* 

Where the defense of reasonableness® is not based upon such 
circumstances as governmental action, but upon economic factors, 





Laws, 127 (1954). The mere fact that an industry is regulated does not necessarily 
lift this prohibition. See Norfolk Southern Bus Co. v. Virginia Dare Co., 159 F. 2d 
306 (4th Cir.), cert. denied, 331 U. S. 827 (1947); cf. Montana-Dakota Util. Co. v. 
Williams Electric Cooperative, 263 F. 2d 431 (8th Cir. 1959). 


57 Indictment, United States v. Eli Lilly & Co., et al., Criminal Action No. 173-58 
(D. N. J., filed May 12, 1958). 


$8 Id., 12. 


59 “As a charter of freedom, the Act has a generality and adaptability comparable 
to that found to be desirable in constitutional provisions.” Hughes, C./J., in Appa- 
lachian Coals, Inc. v. United States, 288 U. S. 344, 359-60 (1933). 


6® See Note, 58 Colum. L. Rev. 673, 681-88, 701 (1958). 


61 See United States Nav. Co. v. Cunard S.S. Co., 284 U. S. 474, 485 (1932) 
The basis for supersession is that where the statutes are inconsistent, the later and 
more specific expression of legislative will must control. McLean Trucking Co. v. 
United States, 321 U. S. 67, 79 (1944); Minneapolis & St. Louis Ry. Co. v. United 
States, 361 U. S. 173 (1959). 


62 See Pennsylvania Water & Power Co. v. Consolidated Gas, Elec. Light & Power 
Co., 184 F. 2d 552 (4th Cir.), cert. denied, 340 U. S. 906 (1950); cf. United States 
v. RCA, 358 U. S. 334 (1958). 


68 United States v. Alkali Export Ass’ns, Inc. v. United States, 325 U. S. 196 
(1945); United States v. Borden Co., 308 U. S. 188 (1939). 


64 Cf. Northern Pacific Ry. v. United States, 356 U. S. 1, 5 (1958). 
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the danger of an economic extravaganza for which the courts 
are poorly equipped and which may involve a “choice among 
rival philosophies” ** must be avoided. Some kinds of conduci, 
such as actual agreements upon prices (as distinguished from par- 
allel action alone), tying arrangements affecting a substantial 
amount of interstate commerce® and not explained as other than 
an exercise of monopoly power®’ will be likely to continue to be 
held illegal per se. Some kinds of justifications which are incon- 
sistent with the purposes of the antitrust laws, which Trenton 
Potteries laid down as the criterion of reasonableness under the 
act, such as that competition is wasteful or harmful in an industry, 
cannot be considered. And further, new specific rules will continue 
to develop through case to case adjudication, defining new practices 
as unreasonable in themselves, or as clearly reasonable and not 
prohibited even though engaged in with the knowledge that other 
competitors are doing likewise. 

A consequence related to the fact that antitrust defendants 
may interpose a defense of reasonableness, directly or as an ex- 
planation of conduct to rebut an inference of agreement, is that 
plaintiffs in section 1 cases should not be content with seeking to 
establish a combination or conspiracy, but should also seek to demon- 
strate that the conduct complained of is in unreasonable restraint of 
trade. This can take the form of showing a per se violation such 
as an actual agreement upon prices under Trenton Potteries, or 
the form of demonstrating the predatory character of acts done in 
combination with others through consciously parallel conduct as held 
in Interstate Circuit. 

Finally, we may seek to evaluate the significance of the system 
of judicial review of parallel business conduct which is implied by 
section 1 of the Sherman Act and decisions under it, though the 
aegis be a search for evidence of agreement. It has been possible 
to date to limit review of pricing conduct to prohibiting actual agree- 
ments as in Trenton Potteries, shown by more than striking parallel 





“5 United States v. Trenton Potteries Co., 273 U. S. 392, 398 (1927). 

66 Standard Oil Co. v. United States (Standard Stations), 337 U. S. 293 (1949). 
67 Northern Pacific Ry. v. United States, 356 U. S. 1 (1958). 

68 Cf. Lilienthal, Big Business: A New Era, 169 (1953). 
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conduct itself, dealing with coercive practices as in Interstate Circuit, 
and dealing with extreme cases involving the result of excluding 
competitors as in the second Tobacco case. The review which has 
developed under section 1 thus has two great functions: (1) to 
“police” predatory conduct such as coercive methods of competition 
and price-fixing agreements, and (2) to serve as an ultimate potential 
check upon other parallel conduct, so as to encourage voluntary 
restraint which may make it unnecessary for this check to be exer- 
cised. The second function serves to remind us that power implies 
responsibility,°* and that intervention of some form will ensue if it 
is found to be abused. Just as it is clear that employers and employees 
of a critical industry could not keep such an industry closed down 
indefinitely in a labor dispute without provoking intervention, it is 
clear that an entire industry could not long maintain prices through 
parallel conduct at what the public was convinced were unreason- 
ably high levels without provoking intervention. The probable appli- 
cation of section 1 of the Sherman Act in such a case would serve 
as a warning of more thoroughgoing intervention if the conduct were 
not altered. 

One result of viewing section 1 cases based on parallel conduct 
as essentially calling for judicial review of parallel business conduct 
would be that it would be recognized that criminal penalties are 
normally inappropriate in conscious parallelism cases. The issues in 
such cases are more frequently issues of the appropriateness of the 
exercise of power rather than issues of whether a well defined crime 
has been committed. This has been recognized,*° and may be con- 
sidered by the. courts’* despite the fact that the same words in the 





69 Compare Stone, C.J., in Steele v. Louisville & Nashville R. Co., 323 U. S. 192, 
204 (1944): “So long as a * * * union assumes to act as the statutory representative 
of a craft, it cannot rightly refuse to perform the duty, which is imseparable from 
the power of representation conferred upon it, to represent the entire membership of 
the craft.” (Emphasis added.) 


7® Ceil, “Fines and Imprisonment,” A. B. A. Antitrust Handbook, 519, 528-31 
(1958); Brownell, “Economic Liberty Under the Antitrust Laws,” 1954 CCH Anti- 
trust Law Symposium at 23; Barnes, “Theory and Practice of Antitrust Administra- 
tion,” id., at 40; Kramer, “Criminal Prosecutions for Violations of the Sherman Act,” 
48 Geo. L. J. 530 (1960). 


71 «Cf. Pevely Dairy Co. v..United States, 178 F. 2d 363, 367 (8th Cir. 1949), cert. 
denied, 330 U. S. 942 (1950); United States v. Eli Lilly & Co., CCH Trade Reg. Rep. 
169,536 (D. N. J., Nov. 30, 1959). 
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statute define both the crime and the civil violation. As stated by 
Mr. Justice Frankfurter, “The same words, in different settings, may 
not mean the same thing.” ™ 

The judicial review of parallel business conduct which the theory 
of conscious parallelism as it has developed imposes represents a 
middle way between permitting the situation described by Chamber- 
lain to lead to the precise results which would flow from monopoly 
and at which the Sherman Act was aimed, and making the existence 
of a few large producers in an industry illegal in itself. It will work 
more effectively if the relevance of issues of reasonableness which it 
necessarily involves are more fully recognized. If this is done, and 
if business itself recognizes the responsibility which is implied in sub- 
stantial market power even short of monopoly, it should continue to 
be a workable middle way, and will help to strengthen our economy 
in its momentous competition with systems in which economic power 
is not limited by democratic political institutions or instrumentalities 
developed by them. 





72 Skelly Oil Co. v. Phillips Petroleum Co., 339 U. S. 667, 678 (1950). See R. H. 
Johnson & Co. v. SEC, 198 F. 2d 690, 696 (2d Cir.), cert. denied, 344 U. S. 855 
(1952). 
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THE MEASUREMENT OF DAMAGES IN PRIVATE 
ANTITRUST SUITS 


by 


WituiAmM I. GrREENWALD* 


Under Section 7 of the Sherman Act, subsequent amendments, 
and other laws pertinent to antitrust actions, a private party bringing 
suit for antitrust violations may sue for the recovery of his losses, 
the costs of litigation, attorneys’ fees, and a two hundred percent 
penalty.". The presumed purpose of the threefold damage sections 
is not merely to compensate aggrieved parties for antitrust violations 
and to punish the antitrust violators. The opportunity is made avail- 
able to provide private parties with incentives to help the Government 
deter and prevent present and future violations, with the belief that 
the more losses which are recovered the more likely it is that illegal 
conspiracies will be broken.” 

A private antitrust suit is similar to a Government suit in that 
conspiracy, restraint, and violation have to be established and proved. 
These two types of action differ, however, in that in a private suit 
the illegal activities must be linked to the plaintiff’s losses and measure- 
ment of plaintiff's damages must be based on approved principle.* 





* Assoc. Professor of Economics, City College of New York. 


1 For views differing from the treble damage principle, see D. Huddle, “Antitrust 
Law—Waiver of Treble Damages—Suit for Actual Damages,” The George Washing- 
ton Law Review, Vol. 23, No. 2, December, 1954, pp. 221-4, and United States House 
of Representatives, Committee on the Judiciary, Subcommittee No. 3, Discretionary 
Treble Damages in Private Treble Damage Suits, 83 Congress, ist session, G. P. O., 
Washington, D. C., 1954. 


2 United States Senate, Select Committee on Small Business, The Role of Private 
Antitrust Enforcement in Protecting Small Business, 85 Congress, 2nd session, Report 
No. 1855, G. P. O., Washington, D. C., 1658; B. Wham, “Antitrust Treble Damage 
Suits: The Government’s Chief Aid in Enforcement,” American Bar Association 
Journal, Vol. 40, No. 12, December, 1954, pp. 1061-3; and L. Vold, “Are Threefold 
Damages Under the Antitrust Act Penal or Compensatory,” Kentucky Law Journal, 
Vol. 28, No. 2, January, 1940, pp. 117-59. 


8% Section 4A of Public Law 137 (July 7, 1955) permits the United States Gov- 
ernment to sue for actual damages and the cost of litigation if the United States is 
injured in its business or property by violations of the antitrust laws. 69 Stat. 282, 
282-3, amendment to the,Clayton Act (October 15, 1914), 38 Stat. 730, 731. 
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Strict proof requirements are imposed upon the plaintiff concern- 
ing the violations of the antitrust laws and the use made by the 
defendant of the supposedly restricted competitive opportunity. The 
plaintiff then has the burden of linking the violations of the antitrust 
laws with his damage claims, and of demonstrating the extent to which 
his alleged losses are, in fact, due to the illegal restrictions. 

Strict proof requirements are imposed upon the plaintiff to show 
that, with respect to the plaintiff, the defendant is the wrongdoer, 
that the losses result from this wrongdoing, and that the damages 
can be attributed to the defendant. This burden of proof is com- 
paratively difficult as the relatively poor performance of the plaintiff, 
per se, cannot be considered as evidence of the extent of the damages 
suffered as a consequence of the defendant’s actions. Therefore, a 
causal connection must be established between the wrongful act and 
the injury, a connection which cannot be explained by such factors 
as natural competitive handicaps, internal elements, or other mana- 
gerial miscalculations and misjudgments. 

The terminal stage of successful litigation involves a reasonable 
substantiation and measurement of the amount of claimed injury and 
damages.* 

In initiating an antitrust action, the plaintiff actually requires no 
definite principle, measure, or proof of damages. Nor need the plain- 
tiff actually be engaged in the industry. Initiation of an antitrust 
action requires only adequate demonstration of the plaintiff’s serious 
intent to enter the business. Consequently, the plaintiff's right to sue 
and to spell out charges is not dependent upon the actual losses 
which he incurred. However, in the final stage of the suit the damage 
must be measured, and the burden of proof is placed upon the plain- 
tiff, subject to a rule of reason. Unless the damages are adequately 
proved and appropriately measured, successful proof in the two pre- 
ceding stages of the suit is relatively futile, meaningless, and un- 
compensating to the plaintiff.* 





* The Supreme Court has held that there is a distinction between the measure 
of proof to show that the plaintiff sustained damages and the measure of proof neces- 
sary to enable a jury to fix an amount. This substantiall; alters the principle of the 
common law rule of certainty in the proof of damaxes. Story Parchment Co. v 
Paterson Parchment Paper Co., et al., 282 U. S. S55 (1931). 


5 The principle and method of proof is influenced by innumerable considerations, 
such as the tax consequences of different types of recoveries. 
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The measurement of damages presupposes the existence of dam- 
ages.© In order for the losses to be indemnifiable, the meaning of 
injury and damages has to be specified, since injury covers a number 
of different possibilities, for litigative purposes.’ 

If specific damages are involved, a bill of particulars and a break- 
down of damages is required of incidents, assets, or persons. In this 
particularization, each individual injury has to be assessed. General 
damage is, allegedly, a total injury. This circumstance necessitates 
the assessment of an aggregate or lump sum recovery. If the segre- 
gation of the aggregate into parts is not feasible, then it may be 
both futile and inconclusive to assess the injury, as an aggregate. It 
is equally complicated to isolate and evaluate, in pecuniary terms, 
the individual areas in which the plaintiff has been most vulnerable 
to illegal competitive pressures and activities.® 

The measurement of specific or general damages depends, ulti- 
mately, on operating and financial data for the business, or its equiv- 
alent. Therefore, the problem involves not only the selection of the 
variable to be employed to measure the damage, but also the definition 
of the variable. For example, cost has a different meaning in eco- 
nomics, accounting, and law. 





6 The proof of a loss in an antitrust violation is often equivalent to a proof 
of injury. Congress Bldg. Corp. v. Loew's Inc., et al., 246 F. 2d 587 (1957). 


7 Cf. M. M. Grove, “Means of Determining When Treble Damages Are Recover- 
able for a Loss Due to a Violation of the Antitrust Laws,” California Law Review, 
Vol. 40, No. 3, August, 1958, pp. 447-61; also, see note in “Should ‘Injury’ in Treble 
Damage Suits Be Redefined?” Northwestern University Law Review, Vol. 51, No. 1, 
March-April, 1956, pp. 141-9. 


8 For certain treble damage suits, the basis of measurement is the gain of the 
wrongdoer from his wrongful conduct rather than the loss of the aggrieved from 
the illegal behavior of the defendant. See H. D. Nims, “Damages and Accounting 
Procedure in Unfair Competition Cases,” Cornell Law Quarterly, Vol. 31, No. 4, June, 
1946, pp. 431-65; also, see note in “Restraint of Trade—-Clayton Act—Patent Licensor 
Has No Standin= to Bring Treble Damage Suit Against Competitor of Licensee for 
Antitrust Violation,” Harvard Law Review, Vol. 69, No. 3, January, 1956, pp. 575-7; 
and note in “Restraint of Trade—Robinson-Patman Act-——-Treble Damages Under 
Section Three,” Minnesota Law Review, Vol. 41, No. 3, February, 1957, pp. 359-64; 
and T. C. McConnell, “The Treble Damage Action,” University of Illinois Law 
Forum, Vol. 1950, No. 4, Winter, 1950, pp. 659-72. 
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If cross-sectional data are used, the variable employed is capital 
or its components, with its resultant damage or loss.® The element 
usually measured is the value of capital and its changes, on both a 
hypothetical and an impaired basis. 

If flow data are used, the variable is cost, price, volume, profit, 
or market share, or some combination of these factors. Damage to 
costs signifies the increased and/or additional expenses incurred in 
the transaction of business, due to the lost opportunity to benefit 
from economies of scale, equal access to factor markets, and similar 
factors. If price is the variable employed, then the totality of pricing 
policies and practices are investigated and the absolute magnitudes 
are studied. As for the market-share variable, changes in the relative 
ability of the plaintiff to hold or gain markets are studied. This 
variable has to be used with extreme caution. The calculation de- 
mands comparative homogeneity and substitutability of commodities 
if, in making relative comparisons, the forces of supply and demand 
affecting the total market can be considered to be essentially the same. 
The market-share variable is deceptive, unless all the causes of change 
are isolated and the components of the relative aggregates (price, cost, 
and profit) can be explained. 

The profit variable can be used directly to determine the effects 
of exclusions or lost opportunities of alternative investments, or it 
can be considered as a derivative of the study of cost, price, volume, 
and market-share variables, and investigated on this basis. 

In measuring damages, it would be hazardous to rely only upon 
variables, data, and methods, and not to rely upon principles, hy- 
potheses, and theories. Although an empirical solution is required 
for something which cannot be solved or proved theoretically, a 
principle, hypothesis, or theory, based upon knowledge, experience, 
or rationalism, acts as a guide and provides a frame of reference. 
In order for the variables to be reduced to pecuniary terms, under 
theoretical conditions which are neither speculative nor conjectural, 
the theoretical frame of reference must properly define, outline, and 
describe the market under fully competitive conditions. Ultimately, 
for the measurement of either specific or general damages, irrespective 
of the variables and data employed, these damages will be equated 





2 All business is property but not all property is business; that is, business is more 
inclusive than property. 
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to the differences between the theoretical prices of the variables under 
unrestricted competitive opportunities, which are unknown, and the 
prices under actual restricted competitive opportunities, which are 
known. 

Under open market conditions, the capacity and opportunity 
exists to compete without malicious interference, in the form of 
restraint, disturbance, or interruption, which is injurious to the com- 
petition. Under hypothetical conditions, or in the absence of obstruc- 
tions and exactions, estimates are required of the pecuniary values 
of the variables associated with the opportunity to compete in a freely 
competitive market, subject only to expected free market restraints, 
such as the limitation of the rights of each competitor by the rights 
of his competitors. The denial of this competitive opportunity is 
reflected, presumably, in the actual worth of the variables. 

The hypotheses, principles, theories, and measurement devices 
employed are subject to economic, legal, and statistical restrictions, in 
order to minimize confusion and disputation. 

The economic principles employed as the base of reference have 
to conform, with few exceptions, to Marshallian and Neo-Marshallian 
market price economics in a private property economy. 

The Court decides on the admissibility or inadmissibility as evi- 
dence of principles, data, and measuring techniques, in accordance 
with the ordinary rules of evidence. The results must be competent, 
relevant, and reasonable, and must be expressed, ultimately, in 
monetary terms which are specific and detailed.?° Theoretically, since 
the judicial procedure involves neither speculation nor guesswork, 
the Court’s decisions in regard to the evidence are based upon au- 
thority or precedent and/or reason or rationality. 

Concepts and principles of certainty play a very important role 
in the measurement of damages.*? The rule of certainty is funda- 





10 For a comprehensive opinion on economic data, see American Crystal Suear Co. 
v. The Cuban-American Sugar Co., 152 F. Supp. 387 (1957). Also, E. F. Howrey, 
“Economic Evidence in Antitrust Cases,” Journal of Marketing, Vol. 19, No. 2, 
October, 1954, pp. 119-24; E. Jacobs, “Economic Proof in Section 7 Cases,” The 
Record, Vol. 13, No. 5, May, 1958, pp. 303-11. See also note in “Social and Eco- 
nomic Facts—Appraisal of Suggested Techniques for Presenting Them to the Courts,” 
Harvard Lew Review, Vol. 61, No. 4, April, 1948, pp. 692-702. 


11 The concepts of certainty and uncertainty are considered in many areas of 
knowledge, including economics, mathematics, statistjcs, and the law. For a discussion 
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mental in the law of damages and has been adapted, with specific 
modifications, to antitrust suits.'* 

From almost the inception of statute antitrust law, the cardinal 
rule of damages has specified that proof cannot be of a conjectural or 
speculative nature.** The Bigelow decision’* is deemed to have 
relaxed the certainty rule to a greater extent in favor of the plaintiff'® 
and, therefore, the proof of damages requires a less rigorous standard 
of certainty. The Bigelow decision states that “ * * * even where the 
defendant by his own wrong has prevented a more precise com- 
putation, the jury may not render a verdict based on speculation 
or guesswork. But the jury may make a just and reasonable estimate 
of the damage based on relevant data, and render its verdict ac- 
cordingly. In such circumstances, ‘juries are allowed to act upon 
probable and inferential, as well as direct and positive proof.’ ” *° 

The Bigelow decision, by relaxing standards of certainty in damage 
quantification, probably contributed to the increase in such action. 
The Court lend further impetus to this trend shortly thereafter by 
holding, in the Paramount case,’* that a ruling adverse to defendants 





of the ideas in economics, see P. A. Samuelson, Economics, 4th Edition, McGraw-Hill 
Book Co., Inc., New York, 1958, Chapters 22 and 30; in mathematics, see J. V. 
Uspensky, Introduction to Mathematical Probability, McGraw-Hill Book Co., Inc., 
New York, 1937, Chapter 1; and in statistics, see W. A. Wallis and H. V. Roberts, 
Statistics, The Free Press, Illinois, 1956, Chapter 10. 


12 One of the earliest cases in which the rule of certainty was applied is Griffin 
v. Colver and Others, 16 N. Y. 489 (1858). See also, W. W. Daniel, “Enforcement 
of the Sherman Act by Actions for Treble Damages,” Virginia Law Review, Vol. 34, 
No. 8, November, 1948, pp. 901-26; also note in “The Proof of Damages Under the 
Antitrust Laws,” University of Illinois Law Review, Vol. 41, No. 3, September- 
October, 19-46, pp. 462-5. For the application of the certainty principle in proof, 
when the variable is profits, see discussion included in the note in ‘“‘The Requirement 
of Certainty in the Proof of Lost Profits,’ Harvard Law Review, Vol. 64, No. 2, 
December, 1950, pp. 317-25. 


13 Central Coal and Coke Co. v. Hartman, 111 Fed. 96 (1901). 
14 Bigelow, et al. v. R. K. O. Radio Pictures, Inc., et al., 327 U. S. 251 (1946). 


15 See also note in “Proof Requirements in Antitrust Suits: The Obstacles to 
Treble Damage Recovery,” University of Chicago Law Review, Vol. 18, No. 1, 
Autumn, 1950, pp. 130-8. 


16 Bigelow, et al. v. R. K. O. Radio Pictures, Inc., et al., 327 U. S. 251, 264 (1946). 
See quote included in the quoted passage in the case cited in footnote 4, pp. 561-4. 


17 ~=«CUC~L S. v. Paramount Pictures, Inc., et al., 334 U. S. 131 (1948). 
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in an antitrust action is available to plaintiffs in treble damage actions 
as prima facie of the alleged damaging violations.’* 

Aside from the effect of court decisions upon standards of certainty 
in damage quantification, the idea of certainty in damage, while used 
primarily with respect to its source, cause, and nature, relates also 
to the principles and methods of injury measurement. Since absolute 
certainty and exactness are virtually impossible in measuring damages, 
certainty, in the mathematical and statistical sense of probability, is 
not required in the methods employed for, or the results of estimation 
and inference. The establishment of plausibility and credibility is 
contingent primarily upon sufficiently low coefficients of uncertainty. 
This is more likely to occur if the theoretical model utilized in the 
measurement phase of the action reflects sound rather than poor 
judgment, scientific rather than arbitrary methodology, statistically 
significant estimates rather than mere possibilities, and valid approxi- 
mations rather than suppositions. In other words, the models have 
to conform to the criteria established by modern scientific method 
and mathematical, statistical, and economic principles. This involves 
the establishment of a tenable model with pertinent hypotheses, and 
the utilization of empirical testing techniques.’® 

A principle and theory of measurement must be established such 
that the hypotheses of damage will lend themselves readily to empirical 
testing directly against reality. The hypotheses must establish reason- 
able foundations for the approximation of the amount of damage.*° 
The basic hypothesis must have a more significant probability of 
of consistency than do any of the alternative hypotheses, and it must 
exclude these alternative hypotheses as possible explanations. In- 
ferences must be reasonable and statistically and mathematically 





18 See M. W. Watkins and J. B. Dirlam, “Government Policy Toward Com- 
petition and Private Pricing,” included in Joint Economic Committee, The Relation- 
ship of Prices to Economic Stability and Growth, G. P. O., Washington, D. C., 1958, 
p. 521. 


19 For a discussion of the application of the scientific method to economics, see 
M. Friedman, Essays in Positive Economics, The University of Chicago Press, Illinois, 
1953, pp. 3-43. 


20 In the statistical sense, every approximation contains an error but should be 
relatively free of bias. 
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sound, valid, and accurate.2* The “justness” of an inference is a 
philo-economico-legal issue, rather than a statistico-mathematical issue. 

Basically, two broad classes of statistical methods—cross-sectional 
and temporal—can be used to estimate the damages, to test the hy- 
potheses, and to draw inferences. However, in the statistical sense, 
in terms of the contemporary body of statistical and mathematical 
knowledge regarding them, these two classes are not equally com- 
petent. Probability structures and models available for estimation: 
and inferences are more sound when based upon cross-sectional statis- 
tical results rather than those obtained on the basis of temporal 
statistical results. 

Of course, if two or more statistical and empirical techniques 
can be used, and the method selected arrives at substantially similar 
(identical) conclusions as those which would obtain from the alterna- 
tive methods, then a larger element of accuracy is injected into the 
determination of the amount of damages, and the rule of certainty 
is more closely approximated. However, the standard and measure 
of proof are not unrelated to the alleged results of the antitrust vio- 
lation. The choice of the method employed is dependent upon con- 
siderations of availability of data and information, as well as upon 
theoretical and methodological considerations. The “best evidence” 
rule makes unnecessary the use of a more precise method if the 
Court is satisfied that no better method than a less precise one is 
available to measure damages. For example, if an illegal activity has 
created a blackout of evidence, the standard of proof is reduced.?* 

In the cross-sectional approach, the aggrieved is compared to 
the total market or to a sample of one or more market units in 
completely closed, partially closed, and completely open market struc- 
tures. If a conspiracy is uniformly effective within an entire industry, 
it is difficult to find a suitable yardstick. However, if the conspiracy 
is effective with varying degree against different units within the 





21 For the legal interpretation of hypothesis testing, see G. H. Dession, “The Trial 
of Economic and Technological Issues,” Vale Law Journal, Part I, Vol. 58, No. 7, 
June, 1949, pp. 1019-49, and Part II, Vol. 58, No. 8, July, 1949, pp. 1242-71. For a 
discussion of the statistical interpretation of classical and modern hypothesis testing 
of sample data, any current, basic textbook in statistics may be consulted, such as 
the work cited in footnote 11. 


22 Wm. Goldman Theatres Inc. v. Loew's Inc., et al., 69 F. Supp. 103 (1946). 
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industry, or if some units of the industry escape the pressures of 
the conspiracy, the outlook for meaningful measurement of damages 
is more hopeful. For, in a real sense, each business is unique, the 
discrepancies among different yardsticks have to be standardized, and 
these discrepancies must be reduced to commensurables and similar 
conditions, product-mixes, and areas of distribution. 

In the temporal approach, the aggrieved is compared to itself, 
the total market, or a sample of one or more market units by the use 
of the past, the present, or the future, either singly or in combination. 
If a conspiracy has spread continuously and persistently over a long 
period of time; for example, technological change and rapidly chang- 
ing product-mixes, the judiciousness of the use of a time base or 
benchmark is questionable.?* In addition, when a period of time is 
involved, commensurables and standardizations are required. The 
aggrieved must be in the same established business and must possess 
fairly similar characteristics during the periods of time to be con- 
sidered. Therefore, if a plaintiff has been restrained from entering 
a market or industry, by the operations of a conspiracy, it is difficult 
to use past experience as the basis for comparison. 

On the whole, the temporal approach is more treacherous than 
the cross-sectional method, for few markets are static*%*—there is an 
intermixture of temporal components; there is rarely reasonable uni- 
formity over a period of time, the wide variations are not easy to 
explain, and the rapidly changing situations turn out to be more 
frequent than expected. 

To summarize: 


As far as private antitrust suits are concerned, the final stage of 
proof involves the measurement of damages.** Principles, variables, 





plaintiff participated in an illegal conspiracy or the plaintiff was a beneficiary of the 
conspiracy. Victor Talking Machine Co. v. Kemeny, 271 F. 810 (1921). 


24 In some cases, even a few months of stability have been considered to be a 
sufficient basis if the court is satisfied that the business is not seasonal. See O. G. 
Merager v. Alex Turnbull, 2 Wash. 2d 711, 721-2 (1940). 


25 For a history of these proofs, see P. E. Hadlick, Treble Damages Under the 
Antitrust Laws, published by the author, Washington, D. C., 1940; W. J. Donovan 
and R. R. Irvine, “Proof of Damages under the Antitrust Law,” University of 
Pennsylvania Law Review, Vol. 88, No. 5, March, 1940, pp. 511-26; also, see note 
in “Developments in the Law, Damages—1935 to 1947,” Harvard Law Review, Vol 
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and methods, subject to economic, statistical, and legal restraints, 
must be employed to assess the injuries. Statistical analyses based 
upon cross-sectional and/or temporal methods are employed to mea- 
sure the specific or general damages which are alleged, to arrive 
at a judicially acceptable estimate of damages, in monetary terms, 
within acceptable probability limits, for the hypotheses which have 
been established in order to measure the damages. 





61, No. 1, November, 1947, pp. 113-204; H. A. Bergson, “Proof of Damage,” pub- 
lished in C. C. H., Antitrust Law Symposium, 1952, C. C. H., New York, 1952, 
pp. 78-87; and the comment in “Antitrust Enforcement by Private Parties: Analysis 
of Developments in the Treble Damage Suit,” Vale Law Journal, Vol. 61, No. 6, 
June-July, 1952, pp. 1009-65. 
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THE JOINT SUBSIDIARY: AN ECONOMIC APPRAISAL‘ 
by 


STANLEY E. Boy.Le* 


In recent decades, we have seen American firms resort to one 
after another of a long list of combination devices which have been 
employed to reduce the rigor and risks of competition. To the pool, 
the community of interest, the trust, the gentleman’s agreement, trade 
and export associations, and outright merger must be added a rela- 
tively new approach to the problem—the formation of joint sub- 
sidiaries. Although the origin of the joint subsidiary has not been 
clearly determined, it seems to have been a purely American invention 
probably first used around 1890.2 One of the first important joint 
subsidiaries about which much information is available is the Ethyl 
Corporation formed in 1924 and owned jointly by General Motors 
and Standard Oil (N. J.). Since then, however, they have appeared 
in virtually every industry and have developed to such a point that 
some have become engaged in other joint ventures, e.g., the Ethyl- 
Dow Chemical Company in which one of the owners, the Ethyl 
Corp., is itself a joint subsidiary (5, p. 927). A joint subsidiarv is 
basically a company in which the bulk, if not all, of the stock is 
owned by two or more parent companies. Thus, they represent a 
distinct type of corporate enterprise and differ from a simple sub- 
sidiary, which is largely owned by a single firm, and the older “joint 
venture” which represented a type of temporary partnership of firms.” 

Unfortunately, little research into the subject has been completed 
which provides any real information as to the prevalence of joint 
subsidiaries in American industry, their economic importance in quan- 





t I should like to thank Dr. E. Wayles Browne for his critical comments on this 
paper which resulted in the elimination of many errors. Those which remain and 
the opinions expressed herein are the responsibility of the author 


* Assistant Professor of Economics, School of Finance & Commerce, St. Louis 
University. 
1 Crane Co. v. Skokke, 65 SK 207, 220 also (6, p. 428). 


2 In this paper the terms joint subsidiary, joint undertaking, and joint venture 
will be used interchangeably but always meaning the technical definition of the first 
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titative terms, or their relationship to antitrust policy. With one or 
two exceptions (3, 4) the bulk of the material relating to joint sub- 
sidiaries has been gathered and presented by legal scholars (1, 2, 5, 
6), therefore, the question of their legal status rather than their eco- 
nomic importance has obtained the majority of the attention devoted 
to the subject. 


This paper is primarily focused on the third of the three economic 
considerations mentioned above. At this time, it is not my intention 
to attempt to provide answers to the first two questions, in fact, 
it is not clear from data currently available that they are capable 
of intelligent analysis. In this examination of the relationship of joint 
subsidiaries to problems of antitrust policy, cognizance will be taken 
of: (1) the legal status of such companies as developed through 
the courts and in one case where the phenomenon has obtained the 
notice of Congress and Department of Justice; (2) the basic reasons 
which seem to prompt the formation of joint subsidiaries; (3) their 
importance in at least one industry—synthetic rubber—will be noted; 
and (4) a few tentative suggestions will be offered which might 
improve or, at least, nullify some of their most objectionable features. 


I 


Why do firms form joint subsidiaries? What type of firms are 
generally associated in such joint ventures? What advantages accrue 
to participants in such corporate arrangements? These questions 
would seem of primary importance, and their answer a necessary 
preliminary to any discussion of the legal and economic significance 
of joint subsidiaries. 

The many reasons which have been enumerated by various writers 
to justify, or perhaps to explain, the emergence of the joint subsidiary 
divide roughly into two classes—technical motives and power motives. 
The technical motives, being possibly the most noble, will receive first 
consideration and they include the increased ability (1) to raise 
capital, (2) to spread any risk associated with the establishment of 
an enterprise over a larger area, (3) to make use of complementary 
or overlapping techniques or research, and (4) to achieve potential 
economies of vertical integration. It is, of course, recognized that the 
latter motive may be involved in the others but it also includes the 
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development of a market for final goods and/or a source of raw 
materials as well. 

While it is said that two heads are better than one, which is 
not always true, it is generally the case that when two or more firms 
combine they will find it easier to obtain venture capital. They have 
more collateral and an increased ability to repay any indebtedness 
incurred, but this is most important to small companies which may 
be limited in their ability to obtain venture capital. Small firms have 
banded numerous times to obtain the advantages of large-scale buy- 
ing or to sell their products. Thus, many firms producing comple- 
mentary products have adopted the same brand name and sales 
agent in the hope that they will obtain a better acceptance and 
increased sales of their individual products by making available a 
full line of goods under one brand name. Such joint action by 
smaller companies is being extended into research and manufacturing 
activities through the medium of the joint subsidiary. 

Two of the firms in the synthetic rubber industry represent joint 
subsidiaries composed of relatively smaller firms, e.g., The Copolymer 
Corporation with seven owners and the American Synthetic Rubber 
Corporation with 29 corporate owners. The rubber producing fa- 
cilities owned by these firms would likely have become the property 
of dominant petroleum or rubber companies were it not for the 
opportunity afforded these relatively smaller companies to pool their 
capital and buy plants which in turn provide the synthetic rubber 
necessary for their fabricating needs. Thus, it would seem that a joint 
subsidiary which is formed by firms, who would not have the requisite 
capital to engage in the enterprise individually, may provide addi- 
tional competition in any given industrial situation. The same is not 
necessarily true in many other cases involving the formation of joint 
subsidiaries. Even in cases where capital requirements are large, joint 
subsidiaries have little justification if the financial resources of one 
or both of the companies are sufficient to undertake the enterprise 
singly. Thus, there clearly seems to be an upper limit to the size 
of firms which may participate in joint subsidiaries beyond which 
social losses accrue to the society. 

A second motive suggested as justifying the formation of joint 
subsidiaries is that it will enable the member companies to share 
the risk involved in an enterprise. In discussions of this point, ref- 
erence is usually made to the “syndicate” of investment bankers 
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which is sometimes organized to share the risk of a particular security 
issue, and to joint ventures which are formed by oil companies to 
engage in foreign exploration (5, p. 935, p. 219). While this clearly 
emerges as a benefit to the participating companies, it is not equally 
clear that this can, in fact, be considered an advantage to the economy. 

The third of the reasons suggested above, to make better use 
of complementary or overlapping technology and research facilities, 
is generally accepted as the most significant economic argument in 
favor of joint subsidiaries which has been put forth thus far. An 
example of this type of cooperation might occur if a soap and a 
chemical company were to form a joint subsidiary for the develop- 
ment of a new cleaning product. In this instance, the chemical com- 
pany has the technical know-how and the soap company the testing 
and marketing facilities, and a probable knowledge of what the public 
desires. While the development of a new cleaning product may not 
be of great social significance, it represents the type of advantage 
that might be forthcoming from such joint corporate collaboration. 
Thus, it seems clear that economic advantages are present in cases 
where firms may “combine the two types of experience needed in 
exploring a new field” (3, p. 127). 

A fourth reason was suggested above for the formation of -joint 
subsidiaries, to develop an assured source of supply or a market for 
your product to vertically integrate. It is difficult, however, to rep- 
resent this as a necessarily separate reason. Fusfeld found that the 
desire to ‘vertically integrate was paramount in almost all of the 
cases he examined (4, p. 581). Ignoring for the moment the few 
instances where joint subsidiaries have been formed as a diversifi- 
cation attempt, in virtually all cases for which data are available, 
the underlying reason for the formation of a joint subsidiary seems 
to be an increase in vertical integration. A clear example of this 
is the Goodrich-Gulf Chemicals, Inc. joint subsidiary which operates 
in the synthetic rubber industry. The formation of this joint sub- 
sidiary resulted in the following chain of integration: oil is refined 
in Gulf Oil Company refineries and one of the by-products sent to 
a petroleum butadiene plant owned by the joint subsidiary, the buta- 
diene is then sent to a jointly owned S-type rubber plant, where it 
is used in the production of synthetic rubber which is in turn shipped 
to the Goodrich rubber fabrication plants and used in the production 
of rubber tires some of which are distributed by Gulf Oil Stations 
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(7, p. 1038). Every joint subsidiary in the synthetic rubber in- 
dustry, while not necessarily achieving the high degree of integration 
shown above, has added at least one step to the parent company’s 
integration. 

It seems clear from this brief examination that while firms may 
form joint subsidiaries for a variety of reasons, to spread risk, to 
obtain venture capital, to share technology, and possibly for other 
reasons, the controlling motive in most if not all instances where joint 
subsidiaries have been formed was the desire to increase the degree 
of integration of the parent companies. 


Thus far we have restricted ourselves to what have been desig- 
nated as technical motives, but what of the power motives which 
may prompt companies to form a joint subsidiary? In this area, 
attention need only be given one basic motive from which all other 
results flow—the desire to avoid competition. The economic answer 
to this desire is relatively simple. “Where the sole purpose of joint 
ownership is to avoid competition, such a subsidiary . . . should be 
dissolved without hesitancy” (3, p. 127). However, the legal pro- 
hibition is not as unyielding as was the case in looking at the technical 
motives, where we found that virtually all cases resulted in the 
enhancement of vertical integration, it should be pointed out that 
virtually all joint ventures result in the avoidance of competition, 
sometimes actual and sometimes potential (5, p. 934). It is obvious 
that where the result of the formation of a joint subsidiary is a 
greater degree of vertical integration, competition is abridged. Many 
reasons have been suggested as providing sufficient reason for the 
formation of joint subsidiaries, and it is granted that the result of 
such a venture may be an increase in technological progress, however, 
the inevitable result of such an intercorporate relationship is the 
elimination of potential or actual competition. 


II 


As a matter of law, it is quite clear that joint corporate ventures 
are not illegal per se. What are the determining issues, therefore, 
upon which a decision regarding the legal status of any particular 
joint subsidiary will likely be made? It has been suggested that there 
are at least three issues that will be involved in such a determination: 
(1) the nature and purpose of the enterprise, (2) the relationship 
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between the partners, and (3) the place of the joint venture in the 
market (1, p. 206). To this we might add a fourth factor, namely 
the relationship between the subsidiary and the parent companies 
(2, p. 141; 3, p. 127). Of those suggested above, the second and 
the fourth would seem most persuasive in any decision. 


The type of joint subsidiary most susceptible to antitrust prose- 
cution is that formed by two or more dominant firms in an industry. 
The reason for this high degree of antitrust vulnerability is quite 
simple as in such an instance there would clearly be a reduction in 
actual competition. However, it is suggested by one student of the 
subject that there is no compelling reason to forbid such a joint 
venture provided that it operates in an industry other than that 
in which the parents do because it “will not reduce competition” 
(5, p. 933). Such reasoning clearly displays a lack of understanding 
of the basic problems inherent in a joint subsidiary. Whether or not 
the firms involved in the ownership are in an industry different than 
that of their child would seem to be unimportant. The important 
issue, and one apparent at first glance, is that the joint venture 
allows a common meeting place in which the supposedly competitive 
firms may legally meet. It will probably, regardless of the purpose 
of the venture, “result in a close association and collaboration between 
the parties” (2, p. 137). This was pointed out by Judge Wyzanski 
when he said: “their close alliance . . . would inevitably bring them 
so close as unreasonably to restrain competition between them- 
selves ...”* This is the important problem, not whether the joint 
subsidiary is in the same or another industry. 


It seems, therefore, that where substantial proof exists that actual 
competition is unreasonably restrained, the position of the court is 
fairly clear. But what of the other aspect of the question—the re- 
duction of potential competition? Here the evidence is not at all 
clear. How can one determine whether the formation of a joint 
venture excludes potential competition? Two approaches to this 
question have been suggested. The first suggests that for potential 
competition to be excluded “a showing should be required that in 
the normal course of its business, in light of its size, the nature of 
the products and processes, (a company) could reasonably be ex- 





% U.S.v. Minnesota Min. and Mfg. Co., 92 F. Supp. 947, 964 (Mass. 1950). 
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pected to become competitive” (2, p. 139). A second concept of 
the potential exclusion of competition might be referred to as the 
“foreclosure” condition. Thus it could be considered an elimination 
of potential competitors if by the presence of the joint venture there 
would result the foreclosing of a substantial portion of some market 
from other sellers of the goods (5, p. 933). This attitude was adopted 
by the court in the National City Lines case where it was decided 
that a joint venture was unlawful because “it is unreasonable, per se, 
to foreclose competitors from any substantial market” (5, p. 933).* 
The attitude demonstrated by the courts in this case has not been 
consistently adhered to, for to do so would result in the dissolution 
of most joint subsidiaries. The question of potential exclusion of 
competition remains one about which little is known. 

How important is the relationship between the subsidiary and the 
parents? This question has not actually been at issue, but it would 
seem the least objectionable arrangement would be one where the 
control of the joint subsidiary would be exercised by individuals not 
actually involved in the management, at least concurrently, of either 
of the parents. Joint subsidiaries should be organized as separate and 
distinct organizations to reduce the possibility of having their actions 
labeled collusive (2, p. 141). As a practical matter, there is no way 
of divorcing the management of the joint subsidiary from control 
by the parents. To this requirement of separateness some writers 
have added a time dimension. Thus, it is suggested that the joint 
subsidiary should only be allowed in those instances where there is 
a time limitation regarding its corporate life and that when the period 
has expired it be set up as a separate company, or that one of the 
parent companies buy out the other(s) (3, p. 127). 

Regardless of pronouncements that have been made which seem 
to indicate that joint subsidiaries might be considered illegal, e.g., 
particularly if the foreclosure test is applied, it must be concluded 
that the best interpretation would seem “that joint manufacturing 
ventures . . . are not made unlawful per se by the Sherman Act...” § 


4 U.S. v. National City Lines, Inc., 186 F. 2d 562. The reader will remember 
that this case involved a purchase by firms which had joint but essentially non- 
competitive interests in National City Lines. Thus, it differs slightly from the 
majority of those which took place in the synthetic rubber industry. 





S U.S. v. Imperial Chemical Industries, Ltd., 100 F. Supp. 504, 577. 
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In every instance in which the question of the joint subsidiary has 
obtained judicial notice, the decision has turned upon the reasonable- 
ness or unreasonableness of the restraint exercised by the parent 
companies or by the joint venture. It should be pointed out addi- 
tionally that joint ventures do not usually come within the scope 
of the Clayton Act unless prior to joinder the enterprise existed, 
and it became a joint venture through the purchase of stock in 
the subsidiary by the joining company (1, p. 206). However, in 
those few instances where the Clayton Act was held applicable, 
combinations composed of noncompeting firms have usually been 
approved by the courts (5, p. 930). One might add, however, that 
the recent broader interpretation which has been made of the Clayton 
Act (since the 1950 amendment) may reverse or amend this attitude 
in the future. 

A brief look at a particular instance in which the Congress and 
the Department of Justice have been directly involved with the 
question of joint subsidiaries is afforded us in the sale of the syn- 
thetic rubber producing facilities to private industry. In total, this 
transfer involved the sale of some 20 plants producing butadiene and 
S-type rubber, 8 producing the former and 12 for the production 
of rubber itself. This is of interest to us because joint subsidiaries 
purchased well over half of the plants offered for sale. In spite of 
this fact, the record of the sales does not show a single instance where 
objections were raised to such sales either by a majority of the 
Congress or by the Department of Justice. However, an inspection 
of the firms involved suggests strongly that in many instances both 
actual and potential competition were probably impaired. This was 
particularly true in some of the cases involving the purchase of buta- 
diene plants, many of which were purchased by supposedly com- 
petitive oil companies and in the sale of synthetic rubber facilities 
of the Copolymer Corporation and the American Synthetic Rubber 
Corporation. The former is owned in equal shares by seven competing 
rubber fabricating companies, and the latter by a combination of some 
29 competing rubber fabricators, one of which is the wholly-owned 
subsidiary of the Dayton Rubber Company (one of the parent com- 
panies of Copolymer) (8, pp. 5, 47). While these represent cases 
where direct competitors are associated in a joint venture the major 
reason was to pool their efforts to obtain an assured source of supply. 
Others exist, however, which may be categorized as purchases which 
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reduced potential competition—one of these, Goodrich-Gulf Chem- 
icals Inc., was discussed previously; but others which fall into this 
category are joint subsidiaries like the Texas-U. S. Rubber Chemical 
Co., and the Petro-Tex Chemical Corp. which is jointly owned by 
Food Machinery and Chemical Corporation and Tennessee Gas 
Transmission. Although all joint ventures in the industry have not 
been examined in detail, it is logical to suggest that the attitude 
displayed with respect to these sales represents the general feeling 
of the Congress and the Department of Justice on the subject, also 
it seems that whether the joint ventures involve a reduction in either 
actual or potential competition is of little importance to either one. 
While the majority of the Congress, at least, implicitly approved the 
purchases by joint subsidiaries, a few voices were raised to such sales. 
One of these, Rep. Yates, objected basically to the joint subsidiaries 
formed by Goodrich and Gulf and by Texas and U. S. Rubber to 
produce synthetic rubber; but even more objectionable to him was 
the fact that, “the Disposal Commission’s plan allows Goodrich-Gulf, 
the Texas Co., and U. S. Rubber to combine together to purchase 
and operate the largest and most efficient Government-owned buta- 
diene plant” (7, p. 1039). This is obviously an ideal meeting ground 
for the firms involved which are giants in their respective areas and 
leads to a greater concentration of economic power. 

To sum up the question of the legal status of joint ventures it 
seems that neither Congress nor the Department of Justice objects 
to such institutions if their attitudes in the synthetic rubber industry 
are representative of their views, although the sale of those facilities 
clearly involved cases where both actual and potential competition 
were limited. The attitude of the courts seems to indicate that in 
general where noncompetitive firms are involved there is clearly no 
objection; and even in the case of competitive firms, the formation 
of a joint venture would not constitute a per se violation of the law. 
The basic question to be resolved in either case is the reasonableness 
of the action. The position of the Department of Justice in the syn- 
thetic rubber and to some extent in the iron and steel industry with 
respect to joint ventures is ironic indeed. With respect to the latter 
industry, it has been pointed out that the “two chief groups of joint 
subsidiaries involve parents whose merger has been vigorously opposed 
by the Department of Justice at one time or another” (4, p. 587). 
This is strange indeed as a joint subsidiary represents a type of quasi- 
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merger and obtains many of the objectionable results of outright 
merger. 






III 


Although the actual number and importance of the joint ventures 
which have been formed in recent years is unknown, certain economic 
consequences of the development of these new corporate forms are 
fairly apparent.® First, the formation of joint ventures, particularly 
those which serve to bridge an existing gap in the production process, . 
may result in the more or less complete integration of two separate R 
firms. The example used above of the relationship between Gulf fe 
and Goodrich shows this quite clearly. One result of this joint ven- / 
ture is the elimination of part of the market of those who would i 
supply the raw material to the fabricating firms, and a reduction 
in the number of alternatives available to those who might be in- 
terested in purchasing the raw material. If the concept of “fore- 
closure” as developed in the National City Lines case is applicable 
at all, it would seem to be in the synthetic rubber industry, in the 
iron and steel industry, and in many others. 






































A second consequence of the development of joint subsidiaries is 
the provision of a common corporate meeting ground of the type 
economists have long objected to. It makes the development of com- 
mon patterns of action a simple matter because they have “legitimate” 
reasons for consulting with one another. As Wyzanski pointed out, 
it is inconceivable that firms engaged cooperatively in one industrial 
area would not act the same way in others. In fact, most of the 
objections which economists make to the operation of the export } 
associations can be applied to the joint subsidiary. There obviously 
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6 One of the major difficulties in obtaining data on the number of joint sub- 
sidiaries present in the economy is that in corporate balance sheets they are usually 
listed as a part of total investment. Also, many of them escape notice because the 
SEC only requires the listing of the joint venture in which a firm owns 50 per cent 
of the stock. Thus, in cases like the Copolymer Corp., which has 7 parent com- 
panies holding equal ownership interests, the listing of such ownership interest is 
not required, and therefore, most likely unreported. This factor alone would render 
the development of adequate data on the number and importance of joint subsidiaries 
a Herculean task. One estimate of the incidence of joint subsidiaries suggests that 
there are some 345 of them owned by the 1,000 largest manufacturing companies 
in the U. S. (9, p. 1672). If anything, this figure would seem to underestimate 
their incidence. 
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exists, “the possibility that the partners themselves will be less likely 
to compete with each other because of their joint undertaking” 
(1, p. 202). At the very least, this seems to understate the magnitude 
of the problem. With greater “care” being taken in the inter- 
corporate dealings of firms in this country, and the consequent de- 
cline in conclusive evidence showing overt collusion among firms, 
there has been some small tendency for the courts to accept showings 
of tacit collusion such as embodied in the “conscious parallelism of 
action” doctrine. If this doctrine were widely applied future cases 
involving companies that are partners in one or more joint ventures, 
regardless of the area or industry in which this partnership exists, 
the simple fact that they have joint corporate interests should suffice 
as a showing of collusion. No further evidence relating to their 
relationship would seem necessary, therefore, the only issue left to 
determine would remain the reasonableness of the restraint being 
adjudicated—the collusion is apparent. 

As a result of the foreclosure of markets and the increased ease of 
collusion which accompanies the formation of joint subsidiaries, a 
reduction in competition, actual and potential, will be obtained. In 
addition, a joint venture has behind it the economic power of not 
just one but two or more companies. Therefore, it allows, perhaps 
in a limited way, firms to pool their financial resources and the 
resulting venture obtains an advantage over other firms in the in- 
dustry. As has been pointed out previously, many of the adverse 
results which may be expected through the outright merger of the 
two or more companies may be obtained through joint combination. 
Merger activity has obtained considerable attention in recent years 
because it results in an unnecessary agglomeration of wealth, it re- 
duces competition, and results in higher prices and a poorer allocation 
of resources. We might be equally apprehensive of the growth of 
joint subsidiaries, which are in effect quasi-mergers, as many of the 
same results may logically be expected. 

One final and important consequence of the institution of the joint 
subsidiary should be included at this point. Aside from the adverse 
economic effects considered above, there remains an additional one— 
the introduction of a structural impediment to the effective con- 
summation of antitrust policy. This last result of the widespread 
formation of joint subsidiaries may be, from a practical point of view, 
the most far reaching and important consequence. To illustrate the 
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magnitude of the problem let us suggest a hypothetical situation 
that could develop in the synthetic rubber industry and its potential 
for solution. 

Let us suppose that a joint subsidiary is formed in the industry 
by parent companies A and B, and that A & B are actual com- 
petitors in an industry other than the manufacture of synthetic rubber. 
Further, that individually they have significant shares of the capacity 
of the industry in which they are competitors; and that in the past 
they have entered into either tacit or overt agreements whose effect 
has been to restrain trade in the industry in which they are basic 
competitors. From the results of the disposition of the synthetic 
rubber industry we know that Congress and more important that the 
Department of Justice approved the establishment of their joint ven- 
ture in the synthetic rubber industry. It must be remembered that 
the joint venture, not the actions which might obtain from the joint 
venture, was approved by the Department of Justice. Let us further 
suppose that these firms once again engage in practices which restrain 
trade, they are so convicted by the courts, and the question of ade- 
quate relief comes into prominence.? What kind of recommendations 
may the Department of Justice make that will receive serious attention 
by the court? 

Assuming this to be a civil action, the court has three alternatives 
open to it which may or may not remedy the situation—fines, in- 
junction and divestiture. What results would be obtained through 
the application of each of the possible remedies? It is, of course, 
likely that the companies would be fined, but given the present scale 
of fines which courts may impose it hardly seems that they would 
have any remedial effect. It is childish to expect that firms will be 
deterred from entering into agreements which benefit themselves at 
the expense of their competitors or the consumer by the imposition 
of five, ten, twenty, or even fifty thousand dollar fines. This is an 
obvious fact and one that is recognized by virtually everyone (with 
the possible exception of Congress which either does not know this 
or does not wish to deter firms from violating the antitrust laws). 





7 This example suggests a case in which neither a plea of nolo contendere nor a 
consent decree is accepted. This is purely a matter of choice, however, because it 
will be shown subsequently that the practical result will be the same, regardless of 
the result, under our existing antitrust laws. 
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Thus, we can say that the present scale of fines provides no real 
remedy to the situation which exists. Our second possibility is the 
issuance of an injunction by the courts which would forbid the 
participating companies from continuing to engage in such illegal 
activities in the future. At first blush, this seems somewhat more 
rewarding; if the firms continue the prohibited practices they would 
then be in contempt of courts and the reaction of the courts could 
be of such a magnitude that would give industrial firms cause to 
ponder the consequences of violating such an injunction. Unfor- 
tunately, this has seldom been true, and as a result we find a large 
number of habitual violators of the antitrust laws. Therefore, any 
real contribution to the solution of the problem in this method is 
negligible as the parent companies are still able to avail themselves 
of a common meeting ground—their joint venture. 

Thus, the only remaining action that the court could order which 
might result in real relief would be divestiture. This could be ac- 
complished by requiring the parent companies to sell their interests 
in the joint subsidiary and the establishment of it as an independent 
company or through the purchase by one of the parent companies 
of the interest held by the other. You will remember that this has 
been suggested as desirable within some reasonable time, in the case 
of all joint ventures (3, p. 127). Would this provide any real relief? 
To this one must answer yes, at least as much as may be obtained 
under our present antitrust laws. In this instance, however, two other 
factors have to be considered. First, after approving the establish- 
ment of the joint ventures would it be logical or consistent for the 
Department of Justice to ask for divestiture? Perhaps logic is not 
necessary in antitrust enforcement, but it suggests a second and more 
important question. If such a prayer were received by the courts, 
would they be willing or consider themselves able to honor it on the 
face of the record of the Department of Justice and Congress in 
approving the establishment of the joint venture? The answer to 
both of these questions would probably be no. Thus it would seem 
that real relief is unlikely in future proceedings dealing with the 
companies participating in the joint venture. Therefore, the approval 
by the Department of Justice of this form of enterprise, explicitly in 
the case of the synthetic rubber industry and implicitly elsewhere, 
has introduced a structural roadblock in the pathway of effective 
antitrust enforcement. Their problem is analogous to that of the 
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man trying to clear his lawn of crab grass without a trowel, his only 
hope is to keep picking off the leaves in the hope that he may 
eventually worry the plant to death. 

It should be pointed out, however, that all the effects of joint 
ventures may not be adverse. Real technological progress may be 
made by pooling the energies and talents of diverse firms operating 
in the economy. In some instances, therefore, the formation though 
possibly not the indefinite continuation of the joint ventures should 
be welcomed. Joint ventures are clearly advantageous to the society 
where they result in a lowering of costs (with a consequent reduction 
of price), and an improvement in production techniques and indus- 
trial performance. Unfortunately, this high ideal does not seem to 
have been the principal motivating factor in the majority of the cases 
for which data are available. 


IV 


The situation painted thus far has been a bleak one, indeed, and 
rightly so. Is there any hope for improvement in this area, however? 
In the case of the synthetic rubber industry, the answer would prob- 
ably be no, unless Congress or the Department of Justice engage in 
a monumental change of face. In that industry the issue has been 
resolved. However, in other instances where the pattern has not 
been established with such a note of finality there may be hope. We 
do not know what course the courts may take in future cases in- 
volving joint subsidiaries (this has been for the most part a periphery 
issue in most cases in which they have appeared) and as Hale pointed 
out: “As yet little litigation has tested their legality under the 
Sherman Act” (5, p. 937). As the law now stands any resolution 
of their fate rests upon a determination of the reasonableness of the 
restraint of trade involved; and the foreclosure test suggested in the 
National City Lines case does not seem likely of wide application. 
Therefore, any real change with respect to the status of joint sub- 
sidiaries will probably have to result from a change in the antitrust 
laws. 

There would seem to be three possibilities which might have a 
beneficial effect in dealing with the joint subsidiaries, aside from 
the unlikely possibility of their complete prohibition. The first would 
be the enactment of legislation which would limit the time period 
for which companies could participate in joint ventures. This has 
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been suggested by Edwards, and seems to have a sound foundation. 
According to Edwards, the only real justification of a joint subsidiary 
is to make use of overlapping or complementary technology, but even 
here there exists the possibility of the disappearance of competition 
between firms (3, p. 127). Thus, if firms are given a period in which 
they are protected and in which they may obtain the results of 
their efforts, both they and society will have gained and the perpetu- 
ation of the joint undertaking would scem to have lost its raison 
@étre. 

In discussing ways in which members of a joint venture could best 
protect themselves from antitrust prosecution, Eaton suggests a second 
improvement that might be made. While he is speaking of dominant 
firm combinations we might widen the scope of this idea and state 
that the parent companies should be required “to make available 
to any applicant, in non-discriminatory terms, any know-how, patents 
or products or processes which may result from the venture” (2, 
p- 137). In this, as in the previous case, the benefits of the for- 
mation of a joint subsidiary would accrue to the parent firms, the 
rest of the industry, and society. 

A third tentative suggestion which could possibly be applied to 
this problem might be the extension of the scope of proposed merger 
prior notification bill to include the formation of new joint subsidi- 
aries. The inclusion of joint subsidiaries in such a law is consistent 
with the basic premise of merger prior notification, because a joint 
subsidiary is actually a quasi-merger and should be generally regarded 
as such. The results of a joint venture are similar to those obtained 
through merger in most important aspects, therefore, there seems 
little substantive basis for the continuance of the present schizoid 
attitude of the Department of Justice in regarding these as essentially 
different phenomena. Of the three potential actions suggested above 
the latter seems most promising, both in terms of the possibility of 
it becoming law, and because like mergers it is obvious that firms, 
particularly small ones, may combine their technology or assets to 
increase rather than diminish the strength of competition. However, 
if some positive action is not taken, it seems inevitable that the in- 
stitution of the joint subsidiary will become, within the foreseeable 
future, a nightmare that will come home to haunt enforcers of the 
antitrust laws and will result in an even greater diminution of 
competition. 
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ANTITRUST CONSENT DECREES: THE TREND 
AND DEFENDANTS’ VIEWPOINT 


by 


Jerrotp G. Van Cise* 


Our professional fathers erected upon the patent laws a private 
empire which enthroned the patentee as “czar”? and acknowledged 
allegiance solely to his commands. Today this empire is gone, and 
the imperial robes of the patentee are sadly torn and faded. Then 
the patentee was Caesar; now he is best described in the well-known 
lines of Mark Antony’s funeral oration: 


“But yesterday the word of Caesar might 
Have stood against the world; now lies he there, 
And none so poor to do him reverence.” 


Julius Caesar, Act III, Sc. 2, Line 124. 


This legal historian, in commenting upon these events, however, 
intends neither to praise the patentee nor to bury him. Instead, in 
the discharge of his assignment, he plans first to trace the decline 
of this patent empire from the days of its greatness to its present 
low estate. He will next respectfully survey its current fallen battle- 
ments. Finally, with hesitation, he will then conclude with a few 
suggestions with respect to the future. 

In this chronicle the author has sought impartially to discharge 
his allotted role of reporting on the collective views of members of 
the private antitrust bar on these subjects. Neither friend, associate 
nor client is responsible for his narrative. If his pen has on occasion 
sputtered, it follows that he alone must be held accountable. 


Tue Past 


The role of the patentee, in the days of our fathers, was truly 
imperial in power, scope and effect. The authority of the patentee 





* Member, Cahill, Gordon, Reindel & Ohl, New York City. 


Ed. Note: Delivered before the Section on Patent, Trade-Mark and Copyright Law 
of the American Bar Association, Miami, Florida, Aug. 26, 1959. 
1 Victor Talking Machine Co. v. The Fair, 123 Fed. 424, 426 (7th Cir. 1903). 
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was derived from express Constitutional recognition which accorded 
to him exclusive rights to his patented inventions.* The scope of 
his authority was extended by statute to all who sought to make, 
use or vend his inventions.* The patentee, accordingly, was ac- 
customed—with apparent legal sanction—to exercise virtually sov- 
ereign power over the areas of our economy which utilized his 
patent grants. 

The history of the patentee, however, is that of all human empires. 
The power of the patentee for a time expanded; then was attacked; 
and ultimately was curtailed. As summarized recently: 


“The effort through the years has been to expand the narrow 
monopoly of the patent. The Court, however, has generally been 
faithful to the standard of the Constitution, has recognized that 
the public interest comes first and reward to inventors second, 
and has refused to let the self-interest of patentees come into the 
ascendency.” * 


The First Period 


Declaration of independence: Originally, patentees were informed 
that they constituted a meritorious class of public benefactors whose 
patents were property much like patents for land.* This patented 
property was said to be subject to no superior rights of the Govern- 
ment,® and might not be appropriated even for a public use.’ 

In these early days, patentees were further assured that—as the 
owners of these meritorious monopolies—they possessed a privileged 
status relatively free of legal and social obligations. Thus they might 
delay the prosecutions of their patent applications* whether or not 
this delay was prejudicial to the public.? Likewise, after their patents 


2 US. Const. Art. 1, §8. 

8 35 U.S.C. §154 (1952). 

# Concurring opinion in United States vy. Line Material Co., 333 U. S. 287, 316 
(1956). 


S Consolidated Fruit-Jar Co. v. Wright, 94 U.S. 92, 96 (1876). 

© United States y. American Bell Tel. Co., 167 U. S. 224, 250 (1897). 

7. Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 429 (1908). 
8 Overland Motor Co. v. Packard Motor Co., 274 U.S. 417 (1927). 

2 Chapman y. Wintroath, 252 U.S. 126, 136-37 (1920). 
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were issued, they were under no duty to use or permit others to use 
their property’®°—regardless of motive." 

It is not surprising, therefore, that patentees were encouraged 
by their privileged status, upon the enactment of the antitrust laws, 
to declare their independence from the commands of these laws. 
Their patents conferred upon them lawful monopolies.’* Accord- 
ingly—they understandably believed—any restraints imposed by them 
within the field of their patented inventions were beyond the reach 
of the antitrust laws.’* Likewise, any restraints alleged to be imposed 
by them outside the scope of their patented inventions were thought 
at most to be invalid without impairing the enforceability of their 
government guaranteed grants.** Each patentee, in short, was led 
to stake out an independent princely domain bounded by the col- 
lective claims of his patents, where his word was law; and these 
claims to sovereign powers, free from the inhibitions of the antitrust 
laws, were in those days upheld by the courts. 

For example, it was ruled that: 


“Of course, there is restraint in a patent. Its strength is in 
the restraint, the right to exclude others from the use of the 
invention, absolutely or on the terms the patentee chooses to 
impose. This strength is the compensation which the law grants 
for the exercise of invention. Its exertion within the field covered 
by the patent law is not an offense against the Anti-Trust Act.” ?* 


Expansion of borders: Patentees, unfortunately, were not all con- 
tent with enjoying their newly acquired independence from the 
antitrust laws solely within the narrow confines of their respective 
patented claims. Some instead turned their eyes toward the neighbor- 
ing areas of our economy acknowledging the jurisdiction of the anti- 
trust laws, and sought permission to expand the area over which 





10 United States v. Dubilier Condenser Corp., 289 U.S. 178, 189 (1933). 


11 William Cramp & Sons Ship & Engine Building Co. v. International Curtis 
Machine Turbine Co., 246 U.S. 28 (1918). 


12 Crown Die & Tool Co. v. NYC Tool & Machine Works, 261 U. S. 24 (1923). 
13 United States v. United Shoe Machinery Co., 247 U.S. 32 (1918). 


14 Virtue v. Creamery Package Manufacturing Co., 227 U. S. 8 (1913); Strait v. 
National Harrow Co., 51 Fed. 819 (C. C. N. D. N. Y. 1892); General Electric Co 
v. Wise, 119 Fed. 922 (C. C. N. D. N. Y. 1903). 


15 United States v. United Shoe Machinery Co., 247 U.S. 32, 57 (1918). 
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they claimed absolute control, in order to stake out more imperial 
boundaries. 

Thus, many patentees invited and obtained court approval for 
the systematic purchase of patents from others, in order to add new 
monopolies to old. For example, one patentee would seek to extend 
the duration of his original dominant patent monopoly by pur- 
chasing all improvement patents;?* while another would attempt to 
buy up all available patents.*? Entire industries thereby came under 
the control of single patentees by virtue of the exclusive rights thus 
acquired.** Any persons who objected to transferring their allegiance 
from a free economy to a planned patent state were bluntly informed 
by the courts that the public had no right to any of these inventions 
and so was not entitled to have these inventions competing in the 
market place for buyers.?® 

Again, still other patentees secured judicial sanction for the 
practice of conditioning or “tying” the use of their patents by others 
upon the acquisition from the patentees of unpatented parts*® and 
unpatented materials.** This further extension of the patentee’s power 
beyond the claims of his own patented inventions was defended?* 
on the theory that the patentee’s divine right to rule his patent 
monopolies embraced the right to impose conditions upon the use 
by others of those monopolies.** The courts—far from objecting— 
held that patentees were within their rights in thus devising additional 
ways in which to enhance the financial benefits of their discoveries: 


“# * # if it be that the ingenuity of patentees in devising ways 
in which to reap the benefit of their discoveries requires to be 





16 United States v. American Bell Tel. Co., 167 U. S. 224 (1897). 

17 Indiana Manufacturing Co. v. J. 1. Case Threshing Machine Co., 154 Fed. 365 
(7th Cir. 1907), cert. denied, 207 U. S. 603 (1907). 

18 United States v. Winslow, 227 U.S. 202 (1913). 

19 Indiana Manufacturing Co. v. J. 1. Case Threshing Machine Co., 154 Fed. 365, 
371 (7th Cir. 1907), cert. denied, 207 U. S. 603 (1907). 

20 Leeds & Catlen Co. v. Victor Talking Machine Co. (No. 2), 213 U. S. 325 
(1909). 

21 United States v. United Shoe Machinery Co., 222 Fed. 349 (D. Mass. 1915), 
aff'd, 247 U.S. 32 (1918). 

22 Heaton Peninsular Button-Fastener Co. v. Eureka Specialty Co., 77 Fed. 288 
(6th Cir. 1896). 
23 Henry v. A. B. Dick Co., 224 U.S. 1 (1912). 














Wee es 


7 ty WA 











ANTITRUST CONSENT DECREES: TREND AND VIEWPOINT 323 


restrained, Congress alone has the power to determine what 
restraints shall be imposed. As the law now stands it contains 
none.” ** 


Formation of alliances: Some enterprising patentees further sought 
lawfully to extend their power—beyond the original borders of their 
patent realms—by restrictive agreements for mutual aid with other 
patentees. 

Agreements were of course necessarily negotiated between pat- 
entees calling for the contribution of their respective patent monop- 
olies to a common patent pool, in order to resolve patent deadlocks. 
Certain of these agreements thereby provided for reasonable cross- 
licenses which made possible significant advances in the art that 
were judicially praised,** and no applicant who unsuccessfully applied 
to a member of such a patent agreement for a license could turn 
for relief to the courts.2° Other agreements, however, provided for 
joint committees of licensors and licensees which determined who 
should be permitted to enjoy the patented inventions.*7 A pool of 
this nature might under some circumstances be required to conform 
to limited antitrust standards,** but the unlawful combination might 
still continue to enforce its patents.*® Judicial approval for these 
latter patent alliances was obtained eventually on the ground that 
what one patentee may do, necessarily two or more may likewise do: 


“Is a greater injury or deprivation inflicted, if plaintiff [a 
patentee] authorizes a combination or pool to do what plaintiff 
can do directly? To say yes means that substance is disre- 
garded.” %° 





24 Id. at 35. 

258 Radio Corporation of America v. United Radio & Electric Corp., 50 F. 2d 206, 
207 (D. N. J. 1926). 

26 F. A.D. Andrea, Inc. v. Radio Corporation of America, 14 F. Supp. 226 (D. 
Del. 1936), aff'd, 88 F. 2d 474 (3d Cir. 1937). 

27 United States Consolidated Seeded Raisin Co. v. Griffin & Skelley Co., 126 
Fed. 364 (9th Cir. 1903). 

28 Blount Mfg. Co.v. Yale & Towne Mfg. Co., 166 Fed. 555 (D. Mass. 1909). 

29 United States v. Standard Sanitary Mfg. Co., Decrees and Judgments in Federal 
Antitrust Cases 263 and 226 U. S. 20 (1912); and Edison Electric Light Co. v. Sawyer- 
Man Electric Co., 53 Fed. 592 (2d Cir. 1892). 

30 Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 Fed. 358, 363 
(7th Cir. 1907), appeal dismissed per stipulation, 210 U. S. 439 (1908). 
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Issuance of regulations: The areas of our economy thus coming 


under the jurisdiction of patentees—through judicially sanctioned 
acquisitions, tying practices and pools—were customarily governed by 
patentees through license regulations binding upon all who sought 
to use one or more of the patented inventions. 

The regulatory edicts thus issued by patentees varied widely. 
Some licensees were limited to particular territories.*? Others were 
forbidden to manufacture in excess of specified amounts for use in 
those territories.** The type of article to be produced was frequently 
defined.** Most frequently, however, licensees were subjected to 
controls in the form of price and quota restrictions.** 

The courts held that they had no right to interfere with these 
internal arrangements of a patentee with its licensees. Instead, the 
Supreme Court openly encouraged these practices by ruling that: 


“The very object of these laws is monopoly, and the rule 
is, with few exceptions, that any conditions which are not in 
their very nature illegal with regard to this kind of property, 
imposed by the patentee and agreed to by the licensee for the 
right to manufacture or use or sell the article, will be upheld 
by the courts. The fact that the conditions in the contracts keep 
up the monopoly or fix prices does not render them illegal.” ** 


The Second Period 


Attack upon independence: The prerogatives of the patentee were 
sanctioned by the courts, it has been noted, in part, at the expense 
of areas ruled by the antitrust laws. Inevitably, therefore, this ex- 
pansion invited hostility—and eventually attack—from those whose 
allegiance lay with the antitrust laws. This attack, when it occurred, 
came on two fronts. 





31 Hobbie v. Jennison, 149 U.S. 355 (1893). 


32 St. Louis Street Flushing Mach. Co. v. Sanitary Street Flushing Mach. Co., 178 
Fed. 923 (8th Cir. 1910). 

33 Libbey Glass Co. v. McKee Glass Co., 216 Fed. 172 (W. D. Pa. 1914), afd, 
220 Fed. 672 (3d Cir. 1915), cert. denied, 238 U. S. 624 (1915). 


34 Goshen Rubber Works v. Single Tube Automobile & Bicycle Tire Co., 166 Fed. 
431 (7th Cir. 1908). 


35 Bement v. National Harrow Co., 186 U. S. 70, 91 (1902). 

















ANTITRUST CONSENT DECREES: TREND AND VIEWPOINT 325 


The principal antitrust attack was launched by the official prose- 
cutors of the Department of Justice. Initially the Department chal- 
lenged isolated instances where patents had been used as a pretext 
to justify unmistakable violations of the antitrust laws.*® Eventually, 
however, the Department directly attacked the claim of patentees 
to an independent status, immune from the antitrust laws—asserting 
instead that all property whether patented or otherwise was equally 
subject to these laws.57 The objective of the Department was both 
to free the unpatented areas thus controlled by patentees and to 
curtail the privileges of patentees in all areas. 

A supplemental antitrust attack was made by private volunteers. 
Unlike the Department, these litigants usually conceded the supremacy 
of the patent laws over the antitrust laws; but they asserted—as 
defendants—that the patent laws should be narrowly construed. They 
argued that any exercise of control by a patentee beyond the scope 
of the claims of his patented inventions was unauthorized by— 
and thus an abuse of—the patent laws.** The objective of most of 
these defendants was largely limited at this time to reducing, to the 
patentee’s original boundaries, the area over which a patentee might 
rule.*” 

These initial attacks were successful to a limited degree on both 
fronts. The courts eventually ruled—in the manner hereinafter out- 
lined—on the one hand that patents were subject to the antitrust 
laws, and on the other hand that any expansion of patent control 
beyond the claims of issued patents was not justified by the patent 
laws. In thus retreating from their prior rulings, however, the courts 
continued to retain a pronounced respect for patented inventions 
and for many of the prerogatives of patentees. In the following 
landmark case, for example, the court in ruling against the patentee 
nevertheless sympathetically commented that: 


“The eulogy which counsel have bestowed upon our patent 
law system springs from real feeling, and is not only a beautiful, 





36 Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20 (1912). 

37 United States v. Motion Picture Patents Co., 225 Fed. 800 (E. D. Pa. 1915), 
appeal dismissed, 247 U. S. 524 (1918). 

38 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917). 

389 Carbice Corporation of America v. American Patents Development Corp., 283 
U. S. 27 (1931). 
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but doubtless a deserved, tribute to its merits, and their eloquent 
portrayal of the benefits which have flowed from it is as true 
as it is impressive. It is easy to keep in sympathetic touch with 
them in the first step in their argument, and to accept the 
proposition that the Anti-Trust Act did not work a repeal of 
the patent laws.” 


Inroads upon borders: The most successful phase of the antitrust 
attack initially launched upon the patentee was directed toward the 
areas annexed with court sanction by patentees to their original 
patent grants. The use of patents through tying arrangements to 
control other property lying outside the claims of those patents was 
now challenged, reconsidered and eventually condemned.* 

In the course of this initial assault, the antitrust attorneys induced 
the courts either to enjoin or to deny the enforcement of patents, 
where such enforcement would assist the patentee to control pat- 
ented** or unpatented*® commodities beyond the coverage of the 
patentee’s claims. Patent relief was in this manner withheld regard- 
less of the form of the attempts by patentees to reach the forbidden 
result, as e.g., by the use of varying rates of royalty.“ 

The patentee was still acknowledged to be czar, but his realm 
was now definitely limited to the precise boundaries of his patent: * 


“It is our opinion, as it was of Judge Baker of this court 
as far back as 1903, that ‘Within his domain, the patentee is 
czar. * * * But this does not mean that the patentee can do 
anything he pleases. * * * The Supreme Court has often stated 
that his domain has boundaries, those set forth in his specifi- 
cation and claims.” 





40 United States v. Motion Picture Patents Co., 225 Fed. 800, 803-4 (E. D. Pa. 
1915), appeal dismissed, 247 U.S. 524 (1918). 


41 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502 (1917); 
Bauer & Cie v. O’Donneil, 229 U.S. 1 (1913). 


42 International Business Machines vy. United States, 298 U. S. 131 (1936). 


43 Carbice Corporation of America vy. American Patents Development Corp., 283 
U.S. 27 (1931). 


44 Barber Asphalt Corp. v. La Fera Grecco Contracting Co., 116 F. 2d 211 (1940), 
aff'd as modified, 122 F. 2d 701 (1941). 


45 American Lecithin Co. vy. Warfield Co., 105 F. 2d 207 (7th Cir. 1939), cert. 
denied, 308 U. S. 609 (1939). 
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Weakening of alliances: Somewhat less successful antitrust chal- 
lenges, however, were directed in this initial assault toward agree- 
ments between patentees. 

The intermingling of patent rights to conceal antitrust violations 
continued to be frowned upon,*? and a naked agreement between 
competing patentees not to compete received little judicial sympathy. 
The industry-wide pool of exclusive rights formed in order to dominate 
an industry now also was considered to be unlawful.*® But non- 
exclusive cross-licenses were not yet viewed with suspicion. On the 
contrary, the courts reaffirmed the position that a non-exclusive inter- 
change of patent rights is frequently essential if technical advancement 
is not to be blocked.5° 

The patentee was occasionally warned, however, that he was no 
longer completely free of antitrust standards in making his cross- 
license agreements. Thus in a major ruling upholding the legality 
of an industry patent pool, the Supreme Court cautioned that: 


“The lawful individual monopolies granted by the patent 
statutes cannot be unitedly exercised to restrain competition.” ™* 


Questioning of regulations: Even less successful antitrust assaults 
were made in this initial attack upon the judicially sanctioned license 
regulations issued by patentees to govern the use by others of their 
patented inventions. 

The courts were divided with respect to the right of a patentee 
to fix the price of an unpatented product manufactured by use 
of a process patent or machine.5* The courts were clear, however, 
that the owner of a product patent might continue to limit his 
licensees to a particular field of use,5* to dictate at what price the 





47 United States v. New Departure Mfg. Co., 204 Fed. 107 (W. D. N. Y. 1913). 
48 Blount Mfg. Co. v. Yale & Towne Mfg. Co., 166 Fed. 555 (D. Mass. 1909). 
49 Lynch v. Magnavox, 94 F. 2d 883 (9th Cir. 1938). 

50 Standard Oil Co. (Indiana) v. United States, 283 U. S. 163 (1931). 

51 Jd. at 174. 


S2 Contrast American Equipment Co. v. Tuthill Bldg. Material Co., 69 F. 2d 406 
(7th Cir. 1934+), with Straight Side Basket Corp. v. Webster Basket Co., 82 F. 2d 245 
(2d Cir. 1936). 

53 General Talking Pictures Corp. v. Western Electric Co., 304 U. S. 175 (1938) 
and 305 U. S. 124 (1938). 
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article might be sold,** and to determine from whom the article 
might be purchased.** 

The patentee was merely cautioned that any condition imposed 
in his license agreements must be a condition: 


““# * * the performance of which is reasonably within the reward 
which the patentee by the grant of the patent is entitled to 
secure.” 5¢ 


The Third Period 


Loss of independence: But the assault upon the prerogatives of 
patentees—initially successful only in part—continued. Flushed with 
success, the then head of the Antitrust Division was emboldened to 
proclaim that the antitrust laws were now to be considered to be 
anti-patent laws;5? and his prosecutors, aided by private litigants, 
pressed on, in order to question virtually all forms of a patentee’s 
power other than the collection of royalties—and even this residual 
right was eventually challenged.** 

In the course of this expanded attack, the issuance of a patent 
was now rarely acknowledged to be property. Instead, the courts 
were induced to characterize it as a mere privilege, granted on con- 
dition that the public interest was served.5® The problems of the 
patentee in deriving adequate revenue from his patented invention 
were brushed aside as without significance. 

Indeed, in the course of this expanded attack, the very grant 
of a patent on occasion was nullified. Emphasis was hereafter placed 
upon the necessity of protecting our competitive economy by keeping 
open the opportunity for all interested persons to challenge the 
validity of patents.©* When a patentee exercised monopoly powers 
in a manner previously encouraged but now discouraged, he not only 





54 United States v. General Electric Co., 272 U.S. 476 (1926). 


5S Steiner Sales Co. v. Schwartz Sales Co., 98 F. 2d 999 (10th Cir. 1938), cert. 
denied, 305 U. S. 662 (1939). 


56 United States v. General Electric Co., 272 U. S. 476, 489 (1926). 
57 Diggins and Nitschke, Patent Practices Under the Antitrust Laws 33 (PLI 1951). 
588 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945). 

59 Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661 (1944). 

60 B.B. Chemical Co. v. Ellis, 314 U.S. 495 (1942). 
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was prevented from using his patent unlawfully but also was enjoined 
from enforcing his patent in any lawful respect—at least until the 
consequences of his violation were dissipated.®* Any such misuse of 
a patent moreover was said automatically to constitute an antitrust 
violation,®* and such a violation usually resulted in compulsory li- 
censing of all applicants in Government proceedings. 

A lone district court went so far in an unappealed ruling as to 
order the outright forfeiture of patents for antitrust violation, on the 
theory that such confiscation of patent property was no more ob- 
jectionable than compulsory licensing yielding reasonable royalties 
to the patentee: 


‘““#* * * royalty free licensing of patents * * * would appear to be 
no more objectionable as confiscatory than where compulsory 
licensing is ordered.” 


Contraction of borders: The attack of the victorious antitrust 
forces upon the control by patentees of areas beyond the claims of 
their patented inventions was now pressed vigorously, until all legal 
sanction for such control was destroyed. 

Patentees were eventually prohibited, under any and all circum- 
stances, from utilizing their patents to restrain competition in un- 
patented products.®* Thus on the one hand the patentee was enjoined 
from bringing suit for infringement against the manufacture and 
sale by another of an unpatented device, even where this device was 
knowingly sold for use as an integral part of the former’s patented 
structure. Again, on the other hand, he was forbidden to waive 
claims for infringement upon his own sale of such an unpatented 
article, where he did not similarly waive claims for infringement upon 
like sales by others.®’ His restraint of but a small volume of sales 
of an unpatented commodity through any tying arrangement was 
held to be per se unlawful. 





Morton Salt Co. v. The G. S. Suppiger Co., 314 U. S. 488 (1942). 
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Patentees were not only thus restricted to the patent claims of 
their patents, but hereafter from too aggressively adding to those 
patents.” A dominant corporation was condemned when only 5% 
of its patents were acquired from others.” A smaller company which 
too ambitiously bought patents in order to sue others for infringe- 
ment was disabled from enforcing its patents.7* Indeed, patentees 
were informed in a few cases that they could not even exercise 
all of their rights under lawfully held patents. In these cases it was 
ruled that once a patented article was sold, the patentee might not 
claim the right to control the subsequent utilization by that article 
of another of his patents.” 

The sweeping generalization was made that: 


“The necessities or convenience of the patentee do not justify 
any use of the monopoly of the patent to create another mo- 
nopoly. The fact that the patentee has the power to refuse a 
license does not enable him to enlarge the monopoly of the 
patent by the expedient of attaching conditions to its use. * * * 
The patent is a privilege. But it is a privilege which is conditioned 
by a public purpose.” 7° 


Destruction of alliances: The antitrust forces now also succeeded 
in outlawing all agreements between patentees which enabled them 
collectively to control others. 

Reciprocal treaties negotiated by patentees in order to obtain 
exclusive control of all of the patents in an industry were condemned 
as in the early days of invasion.** Patent pools of competing patents 
entered into by their owners in order to fix industry prices’* or 
otherwise unreasonably restrain competition’® were struck down. 





69 United States v. Vehicular Parking, 54 F. Supp. 828 (D. Del. 1944). 
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Cross-license agreements found to be designed to divide markets” 
or fields** between dominant patentees were also proscribed. 

The thrust of the antitrust sword, however, did not stop here. 
Patent pools which fixed prices were at this point condemned— 
not because price fixing by a patentee was per se unlawful or be- 
cause competitive patents were combined—but solely because the 
patents had been pooled.”? Cross-license agreements intended to 
divide markets were viewed to be unlawful even though they were 
between affiliated companies™ or between small, non-dominant com- 
panies.** The courts went so far in one case as to question the right 
of patentees to exchange simple, non-exclusive licenses if their re- 
spective incentives to challenge each other’s patents was thereby 
diminished. The objection to the mere reciprocal grant of freedom 
under each other’s patents was here said to be that: 


“The chief spur to private resistance to the grant of patent 
monopolies has been withdrawn from the parties who, ordinarily, 
would be chiefly concerned.” ** 


Nullification of regulations: The patentees had thus lost their in- 
dependence from the antitrust laws. They had in addition seen their 
patent empire—based upon judicially encouraged acquisitions, tying 
practices and alliances—swept away. Eventually, however, they were 
forced also to surrender their power to control others even where this 
prerogative was exercised strictly within the claims of their own law- 
fully held patent property. 

Patentees were informed during this concluding phase of the 
antitrust invasion that they should not cooperate with their licensees 
in the exercise of any monopoly controls lying within the scope of 
their patent claims. Licensees were neither to veto the grant by a 





77 United States v. Imperial Chemical Industries Ltd., 100 F. Supp. 504 (S. D. 
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patentee of licenses to new applicants*® nor to join with the patentee 
in the determination of prices.** One court decree forbade even 
consultation between licensor and licensees on these subjects.** 
Patentees were further instructed that they should not issue 
license regulations if their objective was primarily to benefit their 
licensees. Thus, license restrictions imposed upon the freedom of 
licensors to do business,*® and those imposed upon licensees in order 


to curtail their competition without benefiting licensors,*’ 


were out- 
lawed. 

These modest limitations upon the licensing prerogatives of pat- 
entees, however, were not deemed sufficient. Sweeping onward, the 
victorious antitrusters finally challenged the exercise by patentees 
of almost every conceivable remaining form of license restraint. Thus 
the grant of a license under one patent was no longer permitted 
to require the acceptance™ or the non-use*® of another patent. Again, 
some licenses might not be conditioned upon the license back of 
still others.°° The issuance of price regulations was said at one time 
to be improper if the entire industry thereby was regimented,” 
but subsequently was held to be unlawful if only one licensee was 
involved.*? Quota arrangements in turn were condemned first in 
a context of industry-wide regimentation,®* and thereafter were ques- 
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tioned as unlawful by themselves.** Restrictions upon the sales terri- 
tory of licensees were frequently proscribed.°* One court even went 
so far as to question the right of a patentee to select his licensees.** 
Then came the culminating blow. The Government which grants 
patents now obtained—in order to be free to attack all license re- 
strictions—the right to challenge the validity of the patent grant.’ 
What the right hand of the Patent Office gave, the left hand. of 
the Department might now take away. The door was thus opened 
to governmental attack upon all license restrictions, through permit- 
ting the underlying patent justification therefor to be challenged. 
The Supreme Court, in the course of this ruling, summarized its 
now unmistakably adverse views toward license restrictions as follows: 


“The rewards which flow to the patentee and his licensees 
from the suppression of competition through the regulation of 
an industry are not reasonably and normally adapted to secure 
pecuniary reward for the patentee’s monopoly.” ** 


THE PRESENT 


It should be apparent, from these developments, that the anti- 
trust laws today reign supreme over our patent system. Remote 
vestiges of authority still remain in patentees, but these limited priv- 
ileges for the most part are only nostalgic echoes of the past. 

The current administrators of our antitrust laws, however, have 
not as yet been willing to close their books on the past. Patentees 
that are subject to government approved decrees are under judicial 
surveillance which relieves the Department of any necessity for new 
proceedings. But other patentees are believed by the Department 
to merit careful scrutiny. For in the considered judgment of respon- 
sible Department attorneys: 


“There is hardly another single field of industrial endeavor 
which, in recent years, has been used, or rather misused, so 





94 United States v. General Electric Co., 82 F. Supp. 753, 814 (D. N. J. 1949). 
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frequently and consistently and at times so ingeniously, in im- 
proper ways, than that of patents.” °° 


It has been the practice of the Department of Justice, therefore. 
systematically to visit patentees not previously honored by such De- 
partmental attention which have significant portfolios of patents. 
The companies thus visited, of course, are usually found to have 
administered their patents, in the distant past, in conformity with 
the legal standards of that remote time. The formal charge is then 
usually made in the Department complaint that these ancient prac- 
tices have become improper with the years and yet are still continued 
by the patentees—concealed in some modern dress—in a manner to 
taint their present patent holdings. Thus the visits in many cases 
lengthen into investigations, and the investigations in turn extend into 
litigation. 

Counsel for the defendant patentees, when consulted by the 
author, most frequently have reported that such a patentee finds it 
difficult to defend its past acts under present legal standards, and 
is often uncertain if its present actions have completely eliminated 
every conceivable trace of ancient—but only recently apparent— 
error. Eventually, therefore, to the dismay of their patent depart- 
ments, some defendants ultimately elect voluntarily’ to offer up 
their patent holdings as a peace offering upon the altar of antitrust. 
Justice in due course then accepts these sacrifices in the sincere 
belief that the public interest is served by these patent offerings; 
while the patentees unhappily console themselves with the knowledge 
that any patents required today to run the gantlet of antitrust litigation 
have, at most, an uncertain life expectancy. 

It is further reported by some defense counsel that these consent 
offerings of patentees are not solely motivated, however, by the diffi- 
culties of defending possible past vice with probable present virtue. 
The other reasons reported by such counsel vary so widely as to 
make difficult any concise summary of their nature. This writer 
is spared the difficult task of summation here, however, by the ad- 
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monition of informants that these additional reasons are not for 
publication. It is sufficient to disclose that the composite mix of 
motives in one settlement seldom approximates that of another. 

These patent expeditions of the Department of Justice, for reason: 
which thus vary from patentee to patentee, have resulted in the 
entry of over a hundred consent judgments against some three hundred 
companies.'°' The roster of these defendant patentees has em- 
braced such well-known industrial leaders as American Telephone 
and Telegraph Company, Eastman Kodak Company, General Elec- 
tric Company, International Business Machines Corporation, Minne- 
sota Mining and Manufacturing Company and Radio Corporation 
of America. The range of subjects and the number of patents so 
affected have been correspondingly large.’® 

The provisions of three consent judgments, recently filed, are 
considered by those responsible for this program as illustrating th- 
trend of the relief which has been agreed to by the parties in current 
consent judgments. These three decrees were entered against Inter- 
national Business Machines Corporation,’®* co-defendants Western 
Electric Company, Incorporated and American Telephone and Tele- 
graph Company,’®* and Radio Corporation of America.’ The 
merits or demerits of the complaints in these actions are necessaril\ 
outside the scope of this paper. For details on the relief granted, the 
reader is referred to the judgments themselves. It is enough for our 
purposes briefly to refer—without further citation—to illustrative pro- 
visions appearing in these three and—in varying degrees—other judg- 
ments. 
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Prohibition of Practices 


First of all, these illustrative judgments, enjoin a wide variety 
of patent practices objected to by the Department of Justice. The 
Department is unwilling in its judgment solely to close the door to 
specific patent practices thought to be used currently by the defen- 
dants, but desires other doors potentially available to a defendant 
likewise to be blocked up. 

For example, in varying form, use of the judgment patents to 
obtain control over other commodities, services or patents which lie 
outside the borders of the patent claims is proscribed. Further, the 
judgments forbid certain forms of patent cross-licenses. Thus, patent 
agreements dividing fields of manufacture, sale or distribution are 
outlawed. Finally, while modest license regulations are affirmatively 
authorized, such as the making of royalty reports, some of the judg- 
ment provisions prohibit quantity, customer and price restrictions in 


license grants. 


Licensing of Patents 


The judgments, however, do not stop with forestalling any return 
to actual or imaginary patent horribles. The Department customarily 
requires compulsory licensing of patents involved in its proceedings, 
and therefore provided for this relief in these illustrative judgments. 

For example, these judgments require the compulsory licensing 
of broad categories of both present and future patents. Limited dis- 
closure of what are usually considered to be trade secrets is also 
provided. The judgments finally specify that, in addition to certain 
injunctions against future suits for past infringement, royalty-free 
licenses be granted upon request under thousands of specified patents. 

Special variations of these licensing provisions, of course, appear 
in the judgments. Thus one decree further orders the release of the 
judgment patents and technology in the form of the compulsory 
sale of both patented and unpatented machines. 


Administration of Provisions 


Detailed administrative obligations are imposed upon defendants 
by the remaining provisions of the judgments. 
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The judgments, for example, uniformly require the defendants 
to stand ready to license any, some or all of the patents subject to 
the judgment, on an individual basis. On request, they must desig- 
nate the royalties deemed to be reasonable for the use of any such 
patent or patents, where reasonable royalty licensing is permitted. 
Moreover, they must defend these royalty charges whenever they 
are challenged by an applicant for a license. The burden of sustain- 
ing the reasonableness of the charges is placed upon the defendant. 

These provisions for the establishment of judgment charges do 
not provide for any continuing obligations on the part of the li- 
censees. Any licensee is permitted to cancel his license at any time 
after one year from the date of his license, by giving 30 days’ written 
notice. In the alternative, he may surrender his license under par- 
ticular patents only, and thereupon demand renegotiation of the 
license royalties. In addition, he may attack at any time the validity 
of the licensed patents. The judgments do protect the defendants, 
however, in one fundamental respect. In varying form, they each 
provide that a defendant need not license another patentee under 
the judgment without receiving in return licenses of comparable scope. 

Apart from some details of no particular relevance here, the other 
provisions, such as those with respect to divestiture and prohibitions 
against engaging in certain forms of business appearing in two of 
the consent judgments, are outside the subject matter of the author's 
assignment. 

Government attorneys have at times questioned the value of the 
elaborate administrative provisions of these consent judgments de- 
scribed above, but on the whole they are satisfied with them. Possibly 
indicative of the overall appraisal of some members of the Depart- 
ment’s staff is the observation by one Government commentator that 
at least: 

“* * * their very presence may have a deterrent effect upon a 

licensor who would like to get what the traffic could bear.” °° 


THE Future 


The entry of these one hundred-odd judgments, containing some 
or all of the illustrative provisions above described, is reported to have 





106 Marcus, “The Impact on Business of Antitrust Decrees,” 11 Vand. L. Rev 
303, 309 (1958). 
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reduced many patentees to a state approaching sack cloth and ashes. 
The various judgments which patentees have accepted not only have 
denied to them the principal value of their patents, which is ex- 
clusivity, but have provided as well additional substantial relief. 
Responsible companies under these circumstances are said to have 
seriously asked whether they should continue to take out patents. 

The bar, however, both public and private, are commencinz 
to inquire whether or not some change is not now in order. The 
private bar has become increasingly critical of these judgments, and 
the public bar has commendably indicated a willingness to conside: 
these criticisms. Indeed, the current administrators of our antitru: 
laws have recently joined with private practitioners in an affirmat..c 
recognition of the social contributions of the patent grant.’°* There 
is reason to hope therefore that judgments less destructive of patent: 
may be the pattern in the future. 

Much remains to be done, however, before such a change occurs. 
On the one hand, the very real doubts of members of the private 
bar concerning the necessity for many of these judgment provisions 
must be better understood in government circles. On the other hand, 
the equally real problems of the public bar in making any substan- 
tial departure from such judgment provisions must be more fully 
appreciated by business circles. Until there is such a mutual under- 
standing of these doubts and problems, patent judgments will continue 
to be entered, with or without the consent of patentees, as in the 
recent past. The concluding pages of this paper, therefore, will turn 
to a brief review of these private doubts and public problems, and 
thereupon will outline certain possible steps which might be taken 
with respect to them. 

We take up first the private doubts as reported to the writer by 
representative members of the private antitrust bar. 


Current Antitrust Doubts 


Necessity for Patents: Substantial segments of the private bar 
accept the conclusion of responsible studies that our patent system 
is the foundation upon which our industrial civilization rests, and that 
the American people and their Government for this reason are obli- 





107 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws 224-25 (1955). 
















Pond ans See een 


=. 


mdvrdale 


ee 


a aa OR Ratha Vier: id 52 


bine os 








PMR DARE 


het, 


s¥oy 


SHIRES 











ANTITRUST CONSENT DECREES: TREND AND VIEWPOINT 339 


gated to recognize the fundamental rightness and fairness of protect- 
ing the patent grant contemplated by the Constitution.’ 

These private practitioners, accordingly, believe that patent grants 
should be impaired only when—and then solely to the extent—such 
a course is strictly necessary to achieve antitrust compliance. They 
concede that patent abuses should be outlawed, but they are con- 
vinced that the burden of proof must be upon the antitrust surgeon 
when he seeks—in order to correct antitrust error—to cut away more 
than the corrupted flesh of a patented body. 

These practitioners stress that our Constitution authorizes neither 
Congress, courts nor Department to promote the progress of science 
and arts by curtailing, but rather by “securing,” the exclusive rights 
of the patent grant: 


“The Congress shall have power 
* * * * # 


“To promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the exclu- 
sive Right to their respective writings and Discoveries. * * * ” 1 


Necessity for prohibitions: Private practitioners taking this ap- 
proach, it is found, do not strongly object to the broad, standard 
injunctive provisions appearing in these antitrust judgments. 

These practitioners have noted that antitrust judgments seldom 
seek to impair the rigkt of an individual defendant to apply for 
and to hold patents, no matter how many, and that when such an 
impairment was a‘tempted it was rejected by the Supreme Court.'’® 
The objective of these provisions—as previously explained—is merely 
to prevent any renewal of alleged past patent offenses. The injunctive 
provisions of these judgments, accordingly, in essence assume that 
patents are property like any other property,"** and therefore usuallv 
apply judicial restraints to challenged patent transactions comparable 
to restraints imposed upon other transactions. 





108 See, e.g., Report of the National Patent Planning Commission (1943). 
109 U.S. Const., Art. 1, §8 (emphasis added). 

110 Hartford-Empire Co. v. United States, 323 U.S. 386, 431 (1945). 
Ibid. at 415. See also United States v. Schrader, 252 U.S. 85 (1920). 
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Individually, needless to say, private attorneys will bitterly resent 
a particular injunctive provision. Collectively, however, they are 
resigned to the broad in terrorem of these equitable “thou shalt nots.” 
The courts have so frequently ruled that judgments’’* and orders"* 
may where necessary proscribe the lawful as well as the unlawful. 
that the private bar expresses little concern here. 

The courts have made it abundantly clear that in both patent and 
non-patent cases: 


“When the purpose to restrain trade appears from a clear 
violation of law, it is not necessary that all of the untraveled 
roads to that end be left open and that only the worn one be 
closed.” **4 


Necessity for licensing: Private practitioners are not uniformly 
satisfied, however, that the burden of proof has been sustained to 
justify the licensing provisions of antitrust judgments. 

Some deny that any compulsory licensing of any patents, whether 
or not royalties are collectible, is ever needed. They point out that 
any such licensing destroys the principal value of a patent, namels 
its exclusivity, and assert that it is discriminatory to confiscate ex- 
clusive rights to patent property when comparable confiscation is 
not directed to other property. These private protestants, however, 
are in the minority, because the majority of practitioners realize 
that forfeiture of exclusive rights has not been limited in antitrust 
judgments to patent property. The objective of permitting com- 
petitors to tap the facilities of defendants has been approved in other 
comparable situations.**5 


More frequently, private practitioners express doubt that com- 
pulsory licensing should be ordered in automatic, boiler plate fashion 
in antitrust patent cases. One correspondent asks why antitrust error 
in one narrow field requires licensing in broader fields. Another 
correspondent questions the necessity for correcting a domestic vio- 





112 International Salt Co. v. United States, 332 U. S. 392 (1947). 

118 Federal Trade Commission v. National Lead Co., 352 U. S. 419, 430-31 (1957). 
114 International Salt Co. v. United States, 332 U.S. 392, 400 (1947). 

115 See, ¢.g., United States v. Terminal Railroad Association of St. Louis, 224 U. S. 


383 (1912); and Gamco v. Providence Fruit and Produce Bidg., 194 F. 2d 484 (1st 
Cir. 1952), cert. denied, 344 U.S. 817 (1952). 
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: lation with licensing under both domestic and foreign patents. A 

5 third cannot understand why the licensing of patents, which can bar 
entrance into a market, must so frequently be accompanied by the 
licensing of technology that can bar no one. Still another asks how 
the sins of present patents can ever justify destroying, by compulsory 
licensing, much of the value of unborn future patents. And all 
members of this group, without exception, wonder whether patent 
violations in most instances cannot be corrected by injunctive pro- 
hibitions alone. They point out that comparable destruction of 
property values in analogous divestiture cases has rarely been ordered 
and then only where injunctive relief is shown clearly to be inade- 
quate.*?© 

The largest segment of these private practitioners, however, 
earnestly questions royalty-free compulsory licensing. They explain 
that confiscation is not ordered when land granted by the federal 
government is leased by a railroad on the unlawful condition that 
the services of the railroad be used,''* so they ask, why such con- 
fiscation should be ordered when patented machines are leased. 
They emphasize that the unlawful cross-licensing of copyrighted news 
by most of the newspapers of the country did not call for such 
confiscation,'’® therefore they inquire why this confiscation is deemed 
to be proper with respect to cross-licensing in the electronics field. 

Is it possible—they ask—for the Department to take the salutary 
approach of one recent court with respect to the terms of a private 
patent misuse judgment?"?® The court there advised the drafting 
of a decree which on the one hand would protect the public from 
plaintiff patentee’s misuse, but which on the other hand would not 
turn over plaintiff's patents to infringers: 


“In short, the decree should, if at all possible, be so drawn 
as to protect the public from the continuing wrongdoing of 
the plaintiff in misusing its patents and the plaintiff and the 





116 E.g., Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951). 
117 Northern Pacific Railway Co. v. United States, 356 U.S. 1 (1958). 
118 Associated Press v. United States, 326 U.S. 1 (1945). 


119 Gray Tool Co. v. Humble Oil & Refining Co., 186 F. 2d 365 (Sth Cir. 1951), 
cert, denied, 341 U. S. 934 (1951). 
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public from the continuing wrongdoing of defendant in delib- 
erately pirating plaintiff's invention.” **° 


Necessity for administration: Private practitioners are not uni- 
formly satisfied, moreover, of the need or justification for all of the 
other obligations imposed by antitrust judgments. 

It is believed by many practitioners that the patentee is punished 
when he must open up his patents to anyone, thereby taking away 
much of the value of his patents. It is thought that the patentee 
is punished again when, instead of licensing on the customary package 
basis satisfactory to most licensees, he must upon request set a royalty 
for each of these patents. It is felt that the patentee is punished 
once more when he must justify in court the royalty for each of 
these patents. For the patentee thereby must first depreciate the 
value of his property, next expose in great detail his basis for evalu- 
ating that depreciated property, and finally accept the burden of 
sustaining attacks upon this detailed valuation. The net of these 
obligations is substantially to increase the expense of licensing and 
drastically to reduce the income from licensing. 

This adverse effect of antitrust judgments upon the collec- 
tion of royalties is particularly apparent when these judgment obli- 
gations are supervised by a court which is critical of the patentee. 
As Mr. George E. Frost commented at the 1958 proceeding of The 
Patent, Trademark and Copyright Foundation of George Washington 
University: 

“Now, it is true that you can get a rather critical attitude 
in an antitrust proceeding. * * * And, of course, that is hardly 
a very good atmosphere in which to be establishing a reasonable 
royalty.” *#4 


It is reported that some defendants, subject to compulsory li- 
censing obligations, under these circumstances,'** throw up their hands 
and settle for nominal royalty payments—which may account for the 





120 Jd. at 370. 

121 2 Patent, Trade-Mark and Copyright Journal of Research and Education 75 
(Conference Supp. 1958). 

122 2 Patent, Trade-Mark and Copyright Journal of Research and Education 84 
(1958); also 1 Patent, Zrade-Mark and Copyright Journal of Research and Education 
35 (Conference Supp. 1957). 
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paucity of instances in which courts have been requested to establish 
royalty rates under these judgments. 

It is urged by private practitioners, accordingly, that the patentee 
should not be punished further, in antitrust judgments, by any lack 
of mutuality in the license contracts resulting from the negotiation 
and/or litigation contemplated by judgment royalty procedures. What 
necessity exists for permitting any licensee to cancel his license upon 
short notice? What justification is there for enabling that licensee, 
in the alternative, to keep his license but—by the device of dropping 
one of the licensed patents—obtain relitigation of the reasonableness 
of the license royalties? The patentee who uses his royalty income 
to finance his research must plan his expenditures over a period of 
years, but how can he thus plan when he is unable to be assured 
of any royalty income over that period? 

These practitioners take the position that the antitrust laws should 
not be construed to deter the patentee from collecting the widow’s mite 
that may be left to him by his antitrust judgment. 


Current Antitrust Problems 


Distrust of patents: So much for the doubts of the private bar 
with respect to the patent provisions of antitrust judgments. What 
about the countervailing problems of the public bar? 

Here we cannot too strongly stress that our current antitrust ad- 
ministrators are not calloused sadists. They are not totally unaware 
of the doubts just expressed with respect to the necessity of certain 
of their present judgment provisions. But they have serious problems 
which militate against their proceeding expeditiously to mitigate the 
pain and suffering consciously inflicted today by antitrust judgments 
upon patentees. 


Their first problem is the distrust of some members of the staff 
of the Department of Justice in approaching a patent problem. Sec- 
tion 2 of the Sherman Act prohibits monopolization. This Section 
in turn has been construed to condemn the exercise of power to 
exclude others from the market.’** The Government attorney trained 
automatically to attack at the sight of a monopolist, accordingly, 
is conditioned to believe that the patentee is a traditional enemy. 





123 Lorain Journal Co. v. United States, 342 U. S. 143 (1951). 
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This initial problem is more pronounced today because of the 
current erosion of the rule of reason. It is now said to be per se 
unlawful to foreclose any appreciable market to competition.’** Re- 
straints previously viewed under the rule of reason to be lawful'*5 
accordingly have recently been condemned summarily.’*® Even ab- 
sence of public injury has been ruled out as a rule of reason de- 
fense.’** These developments make it difficult for a prosecutor to 
accept the teachings of the rule of reason that the monopoly of a 
new discovery is merely a lawful ancillary restraint’** conducive to 
—rather than destructive of—competition.’*? Even when he acknowl- 
edges that a patent is not necessarily incompatible with competition, 
he strongly urges that any patent rights be: 


““# * * narrowly and strictly confined to the precise terms of the 
grant.” 15° 


Dislike of practices: The instinctive distrust of some antitrust 
prosecutors for patents, however, when considered by itself, is not 
serious. Conscientious enforcement officials of course do not litigate 


merely because of likes or dislikes. The underlying antipathy of some 
antitrust champions for patents, however, is often activated by spas- 
modic indications of a desire on the part of occasional patentees to 
revive their now outlawed patent prerogatives. 

Some patentees still attempt to utilize their limited monopolies 
to control unpatented staple commodities’*’ and on rare occasions 
get away with it.’*? Also, at this late date, others yet employ cross- 





124 International Salt Co. v. United States, 332 U.S. 392 (1947). 

125 Times-Picayune Publishing Co. v. United States, 345 U. S. 594 (1953). 

126 Northern Pacific Railway Co. v. United States, 356 U.S. 1 (1958). 

127 Klor’s Inc. v. Broadway-Hale Stores, Inc., 27 U. S. L. Week 4253 (U. S., April 
6, 1959). 

128 United States v. American Tobacco Co., 221 U. S. 106, 180 (1911); United 
States v. Addyston Pipe & Steel Co., 85 Fed. 271 (6th Cir. 1898), aff'd, 175 U. S. 211 
(1899). 

129 American Tobacco Co. v. United States, 328 U. S. 781, 786 (1946). 

1380 Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661, 665 (1944). 

181 Baldwin-Lima-Hamilton Corp. v. Tatnall Measuring Systems Co., 169 F. Supp. 
1 (E. D. Pa. 1958). 

132 Electric Pipe Line, Inc. v. Fluid Systems, Inc., 231 F. 2d 370 (2d Cir. 1956) 
and 250 F. 2d 697 (2d Cir. 1957). 
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licenses to divide markets into exclusive fields'** and territories;'** 


and wishful thinking derived from Line Material language’*® leads 
the incurable patent optimist to resort once more to price fixing.’*® 


To the dismay of the conscientious patentee seeking to conform 
to the new legal rules, these restrictive practices of unreformed pat- 
entees inevitably cause the smoldering distrust of a Department attor- 
ney toward patents to burst into flames. In a famous dissent a 
minority of the Supreme Court had declared that: 


“Ridding the public of stale or specious patents is one way 
of serving the end of the progress of science.” 1%? 


The revival of restrictive practices by isolated patentees cannot 
help but influence some distrustful prosecutors to believe that ridding 
the public of even sound patents is a form of serving the public. 


Dismay at writings: The distrust of some antitrust prosecutors 
toward patents, and their dislike for restrictive patent practices, fre- 
quently becomes a raging flame, however, when they read the patent 
prose of some patent practitioners. 

The patent attorney is trained to apply for and to exercise limited 
monopoly power. Being an honest gentleman, he says so. But in 
using such words as “dominate,” “control,” “block,” and “monopoly,” 
he does not always make it clear that he seeks only the limited 
restraint authorized by the patent laws. Accordingly, his files often 
abound with unintentional antitrust heresy calculated to incite the 
antitrust clergy. Open but one of his file drawers, and colorful fight- 
ing phrases are apt to tumble out in profusion. 

All too frequently these innocent errors—understandable in the con- 
text of an application for and enjoyment of a government-sponsored 
monopoly—are believed by the antitrust stranger to: 





133 United States v. Associated Patents, 134 F. Supp. 74 (E. D. Mich. 1955), 
aff'd sub nom., 350 U. S. 960 (1956). 


1384 United States v. Holophane Co., 119 F. Supp. 114 (E. D. Ohio 1954), aff'd 
per curiam, 352 U. S. 903 (1956). 

135 United States v. Line Material Co., 333 U.S. 287 (1948). 

136 Newburgh Moire Co. v. Superior Moire Co., 237 F. 2d 283 (3d Cir. 1956). 


187 Automatic Radio Co. v. Haszeltine Research, 339 U. S. 827, 840 (1950) (dis 
senting opinion). 
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‘“* * * sive ample evidence of ‘an ever present manifestation of 
conscious wrongdoing.’ ” *** 





Despair at reform: During recent years our antitrust adminis- 
trators have made significant changes in their judgments, demon- 
strating a willingness to correct specific inequities where cause for 
change has been clearly shown. Thus they have abandoned any 
automatic request for royalty-free licensing.’*® Again, they have 
conceded the reasonableness of grant-back provisions to protect de- 
fendants handicapped by compulsory licensing.*® 

At the present time, however, for reasons such as those outlined 
above, they are far from convinced that all patentees have in fact 
doffed their old imperial robes and assumed the bourgeois garb of 
an antitrust citizen. Congressional proddings, moreover, do not in- 
cline them to undue leniency.’*' Until they can receive more con- 
vincing evidence that the old patent order has irrevocably given 
way to the new antitrust way of life, they may be expected to continue ; 
their current operations toward new patentees, although possibly they 
may never again exact—at the price of peace—a consent to a judg- 
ment of the nature entered against Western which: 


“* * * makes available to any citizen all [present and future] 
inventions and know-how of the Bell System.” 34? 


The Suggested Compromise 


MS PT PPE 


A twofold approach: The substantial private doubts with respect 
to current patent provisions in antitrust judgments need not remain 
unresolved, however, merely because there are public problems in 
their resolution. The present administrators of our antitrust laws 
have on many occasions shown their willingness to cooperate with 
those who seek in the public interest to reconcile outstanding dif- 
ferences between Government and industrv. The leaders of the 








138 United States v. Hartford-Empire Co., 46 F. Supp. 541, 610 (N. D. Ohio 
1942), rev’d on other grounds, 323 U.S. 386 (1945). 

139 Kilgore, “Antitrust Judgments and Their Enforcement,” Section of Anti-Trust 
Laws of the ABA, An Antitrust Handbook 345 (1958). 

140 See discussion of the BM, RCA and AT&T judgments, supra. 

141 Antitrust Subcommittee No. 5 of Comm. on the Judiciary, 86th Cong., 1st 
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private bar, on their part, certainly desire better understanding be- 
tween the adherents of antitrust and those of patents. It should be 
possible, therefore, to negotiate peace with honor to all. 


Members of the bar have respectfully suggested, accordingly, 
that a twofold approach be taken to these controversial patent pro- 
visions in antitrust judgments. On the one hand, it is urged that 
the administrators of our antitrust laws weigh carefully the doubts 
which fellow members of their antitrust bar hold with respect to 
their patent judgments. On the other hand, it is earnestly recom- 
mended that our friends of the patent bar make the path easier for 
our antitrust administrators by making an earnest drive to eliminate 
the major causes for Department insistence upon these judgments. 
These peacemakers may not be blessed, but they are at least hopeful. 


To be more specific: 


Resolution of doubts: The administrators of our antitrust laws 
have repeatedly announced that the over-all purpose of the current 
patent provisions in their antitrust judgments are designed to en- 
courage the entry of newcomers into the market.’** Studies by the 
Department, Congress and the George Washington Foundation ac- 
cordingly are being made to determine the effectiveness of judgments 
entered in the past in achieving this desired result. In particular 
the studies of Mr. Frost for the latter Foundation have been most 
thorough. The members of the bar seeking a compromise solution 
of the present antitrust patent controversy urge that these current 
studies be weighed carefully by the Department. 


144 and 


Some judgments, such as those entered against Besser 
Eastman Kodak"** calling for the reasonable royalty licensing of 
present and certain future patents, are said in these studies to have 


successfully encouraged newcomers.'*® In those instances the Division 





143 Barnes, “The Consent Judgments Against IBM and AT&T,” New York State 
Bar Association, Antitrust Symposium 50 (1956). 

144 Besser Manufacturing Co. v. United States, 343 U. S. 444 (1952). 

145 United States v. Eastman Kodak Company, Trade Cas., para. 67,920 (W. D. 
N. Y. 1954). 

146 Frost, et al., “The Concrete Block Making Machine Industry, 2 Patent, Trade- 
Mark and Copyright Journal of Research and Education 61 (1958) and Antitrust 
Subcommittee No. 5 of Comm. on the Judiciary, 86th Cong., 1st Sess., Report on 
Consent Decree Program of the Department of Justice 20, n. 67 (Comm. Print 1959). 
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need only inquire whether experience indicates that the same result 
could or could not have been achieved with less drastic patent pro- 
visions. 


But many judgments, it is reported in these studies and by various 
practitioners, have failed to encourage newcomers. In these instances 
the Division might inquire whether the results of these studies do 
not suggest that the patent provisions were either unnecessarily or 
unreasonably extreme. Thus, certain of these judgments may have 
forfeited patent rights and imposed onerous obligations in cases where 
the patent restraints were of little substance."** Again, some of these 
judgments in destroying substantial restraints may have so impaired 
the income of the patent licensing unit of the defendant that it 
has had no incentive to beat the bushes for newcomers. A judgment 
to be successful in eliminating significant patent barriers must not 
only require compulsory licensing of those patents but also permit 
the patent licensing unit to earn sufficient income from licensing to 
induce it to seek out and bring into the market the potential new 
competition. So long as the patent department of a corporation 
derives income for its research only from the sales department of 
that corporation, it will neither have the desire nor obtain corporate 
permission to go into the highways and byways to discover com- 
petitors that may impair the income of that sales department. 

As the courts have emphasized, compulsory licensing under an 
antitrust judgment cannot be justified on any theory that it is a 
penalty, because equity may not impose penalties.’**® It may only 
be ordered on the theory that it provides: 


“*# * * partial dissolution on a non-confiscatory basis.” **? 

Resolution of problems: Many members of the private antitrust 
bar take the position, however, that the patent bar, on its part, 
can greatly facilitate this reappraisal of antitrust judgments if it will 
take steps to eliminate the continuing dissatisfaction of public prose- 
cutors with patents. 





147 See, e.g., 2 Patent, Trade-Mark and Copyright Journal of Research and Edu- 
cation 376 et seg. (1958). 

148 Hartford-Empire Co. v. United States, 323 U.S. 386, 409 (1945). 

149 United States vy. United Shoe Machinery Corp., 110 F. Supp. 295, 351 (D. 
Mass. 1953), aff'd per curiam, 347 U.S. 521 (1954). 
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Once more it should be stressed that our antitrust laws today 
do not inhibit the discovery and ownership of patented inventions, 
however numerous.’*® The patents issued on these inventions may 
be used or not,"*? enforced or not,!5? and made available to others 
or not,’** as the patentee pleases. The reported cases discourage 
neither the individual attic inventor nor the corporate research center 
in the discovery and ownership of its own patented developments. 

The antitrust laws do, nevertheless, currently inhibit unreasonable 
contractual restraints whether or not they involve patents. A patent 
may be licensed at any rate desired by the licensor,’** for one or 
more patents;'** it may be incorporated into a cross-license agree- 
ment'’® or thrown into a pool;’** and it may be acquired from 
others.'5* But each of these contractual transactions must now be 
tested by antitrust rather than by patent rules. It stands to reason, 
therefore, that—regardless of occasional limited rulings to the con- 
trary—a licensor should no longer share his selection of licensees with 
others;*5° that a license should hereafter avoid price fixing, quotas 
and other restraints;*®’ that a cross-license or pool should similarly 
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F. Supp. 890, aff’d, Trade Cas., para. 69,402 (3d Cir. July 14, 1959). 

186 United States v. E. ]. duPont deNemours & Co., 351 U.S. 377 (1956). 

157 Cutter Laboratories v. Lyophile Cryochem Corp., 179 F. 2d 80 (9th Cir. 1949); 
Baker-Cammack Hosiery Mills v. Davis Co., 181 F. 2d 550 (4th Cir. 1950). 

158 Transparent-Wrap Machine Corp. v. Stokes & Smith Co., 329 U. S. 637 (1947). 

159 United States v. Krasov, 143 F. Supp. 184 (E. D. Pa. 1956), aff'd per curiam, 
355 U.S. 5 (1957), rehearing denied, 355 U. S. 908 (1957). 

160 Compare United States v. General Electric Co., 82 F. Supp. 753 (D. N. J. 
1949); with United States v. National Malleable & Steel Castings Co., Trade Cas., 
para. 68,890 (N. D. Ohio 1957), aff'd per curiam, 358 U. S. 38 (1958). 
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abstain from express agreement dividing markets;'®' and that an 
acquisition by a company holding an overwhelming share of the 
market for a product where possible should be of non-exclusive patent 
rights only.*** The patentee, moreover, should be careful to say 
what he means and not indicate—unintentionally—an intent to in- 
dulge in unauthorized restraints. These are the practices which try 
antitrust souls, activate antitrust prosecutions and inflame antitrust 
courts. 

The leaders of the patent bar cannot expect antitrust problems 
concerning patents to be eliminated until they lead their clients 
into more convincing renunciations of the causes for these problems. 

In particular the patent bar might strongly recommend against 
the continued employment of patents by some patentees to give a 
facade of legality to price fixing. For as four Justices of the Supreme 
Court have noted, in attacking as “a vicious monopoly” any form 
of patent price fixing: 


“It is said * * * the patentee, has that monopoly anyway 
* * * That is true. But what he gets by the price fixing agree- 
ment with his competitors is much more than that. He then 
gets not a benefit inherent in the right of exclusion but a benefit 
which flows from suppression of competition by combination 
with his competitors.” *® 


The eventual renaissance: If our antitrust administrators and 
patent practitioners will thus seek to understand the doubts and prob- 
lems of the other, and to proceed in good faith to facilitate a mutual 
solution to their current differences, we need have little fear for 
the future. The current breaks in the antitrust clouds will unquestion- 
ably lead to clearing skies and a place in the sun once more for the 
patentee. 

This place in the antitrust sun, needless to say, will no longer 
be a privileged one. The patent will again be property, no more and 





161 Compare United States v. National Lead Co., 332 U. S. 319 (1947), with 
United States v. E. 1. duPont deNemours & Co., 351 U.S. 377 (1956). 

162 Compare United States v. United Shoe Machinery Corp., 110 F. Supp. 295, 
333 (D. Mass. 1953), with Transparent-Wrap Machinery Corp. v. Stokes & Smith Co., 
329 U. S. 637 (1947). 

168 United States v. Line Material Co., 333 U. S. 287, 319 (1948) (concurring 
opinion). 
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no less. The public will not be entitled to appropriate by confiscatory 
judgments the patentee’s rights; but the patentee, in turn, will not 
be permitted by contractual restraints to affect adversely the public. 

In short, when the antitrust sword and the patent shield are in 
this manner beaten into plowshares, it is suggested that we may yet 
find it possible for the Department, the practitioner and the judiciars 
to agree upon a formula for mutual respect which in essence provides 
that: 


“Neither an individual nor the public can trench upon or 
appropriate what belongs to the other.” 





164 (Cf. Consolidated Fruit-Jar Co. v. Wright, 94 U.S. 92, 96 (1876). 
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Supreme Court (October 1960 Term) * 


Dkt. 50—Noerr Motor Freight, Inc. v. Eastern Railroads Presi- 
dents Conference, 273 F. 2d 218 (3d Cir.), petition filed March 3, 
1960. Petition granted April 18, 1960. 

Noerr’s complaint alleged that the activities of the railroads and 
its public relations agency in soliciting public support for or opposition 
to state legislation affecting its competitive position in the long haul 
freight business violated Sections 1 and 2 of the Sherman Act. The 
railroads counterclaimed alleging acts on the part of truckers of sub- 
stantially the same character and nature. The District Court dismissed 
the counterclaim and found that the “fomenting of government re- 
striction [by the railroads} * * * increasing the cost of operation 
and/or preventing the carrying of greater loads” [155 F. Supp. 768. 
833] by the truckers amounted to a violation. An injunction restrict- 
ing lobbying activities was issued and damages awarded predicated 
on a theory of dual injury to the truckers’ good will, 1.e., that of their 
respective customers and that of the public. A divided Circuit Court 
affirmed on the theory that the railroads had acted with the extra- 
legislative purpose and effect of impairing the good will of the trucking 
industry. Judge Biggs dissented on the theory that legislative restraints 
were not such as are cognizable under the Sherman Act, irrespective 
of their effect. Observing that neither the District nor Circuit Court 
opinions specified which section had been violated, Judge Biggs ques- 
tioned the constitutionality of the injunction as well as the method 


utilized to calculate damages. 











Dkt. 55—United States v. E. I. duPont de Nemours and Company, 
177 F. Supp. 1 (N. D. IIL), petition filed March 11, 1960. Probable 


jurisdiction noted May 23, 1960. 


This action stems from the District Court’s opinion regarding relief 
which, in turn, was necessitated by the mandate in the decision of 





* The Supreme Court adjourned on June 27, 1960 until October 3, 1960. 
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the Supreme Court which adjudged duPont’s acquisition and retention 
of 23% of General Motors common stock to be a violation of Sec- 
tion 7 of the Clayton Act (353 U. S. 586). The District Court, 
upon remand, held that duPont could continue to hold the General 
Motors stock provided that certain devices were imposed for the 
purpose of insulating such ownership from its natural and usual results. 
In a case which it characterizes as “a landmark in the histor, 
and development of the antitrust laws,” the Government argue 
that divestiture is the only remedy available once, as here, the acqu'- 
sition has been held to be illegal or, in the alternative, that the in- 
sulating devices adopted by the District Court are inadequate. 


Dkt. 56—Fox v. United States and ASCAP (1960 Trade Caie. 
para. 69,657, S. D. N. Y., 1960), petition filed March 14, 1960. 
Further consideration of jurisdictional question postponed on May 23. 
1960 until the hearing of the case on the merits. 

Petitioners sought review, by direct appeal, of the District Court's 
denial of their motion to intervene in proceedings concerning proposed 
further amendments of the consent judgment entered on March 4, 
1941 in United States vy. ASCAP (1940-1943 Trade Cases, para. 
56,104) as amended on March 14, 1950 (1950-1951 Trade Cases, 
para. 62,595). Judge Ryan based his denial on a finding that 
representation of the public and the applicants by the Department 
of Justice was adequate and that the interests of justice would not be 
promoted by granting the motion. 


Dkt. 65—Brown Shoe Company v. United States, 179 F. Supp. 
721 (D. C. Mo.), appeal filed April 1, 1960, probable jurisdiction 
noted June 20, 1960. 

The District Court held that the merger of the fourth largest shoe 
manufacturer in the United States with the largest family shoe chain 
retailer in the country, resulting in the manufacturer becoming the 
third largest, substantially lessened competition and tended to create 
a monopoly in the manufacture and retailing of men’s, women’s and 
children’s shoes in every city of 10,000 or more population, and its 
immediate and contiguous surrounding area, and that such merger 
was in violation of Section 7 of the Clayton Act. Brown particularly 
challenges the Court’s findings with respect to “lines of commerce,” 
viz., men’s, women’s and children’s shoes. In its motion to affirm, the 
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Government takes the position that no substantial questions of law 
are presented by Judge Weber’s opinion. 


Dkt. 73—Radiant Burners, Inc. v. Peoples Gas, Light & Coke Co., 
273 F. 2d 196 (7th Cir.), petition filed April 25, 1960. Certiorari 
granted June 6, 1960. 

The Court of Appeals affirmed the District Court’s dismissal of 
a treble damage action based on defendant’s alleged Sherman Act 
combination and conspiracy to control the manufacture, sale, use 
and installation of gas burners and furnaces on the ground that the 
complaint failed to allege injury to the public in the form of any 
appreciable lessening in the sale of gas burners or furnaces, or by the 
public’s deprivation of a product of overall superiority. 


Dkt. 87—Tampa Electric Company v. Nashville Coal Co., 276 
F. 2d 766 (6th Cir.), petition filed May 12, 1960. Certiorari granted 
June 27, 1960. 

A divided Circuit Court affirmed the District Court’s holding 
that a contract whereby a public utility company agreed to buy 
from a coal mining company “all” the coal needed by the utility for 
twenty years in two of its eleven units and for any other new units 
built at the site of the units during the first ten years of the con- 
tract, was invalid under Section 3 of the Clayton Act and therefore 
unenforceable. In his dissent, Judge Weicke argued that Congress 
had provided private parties the specific remedies of treble damages 
and injunction which should not be augmented by the courts’ vitiation 
of contracts made in violation of the Clayton Act. Even if the Clayton 
Act were applicable to vitiate a contract in the instant type of situ- 
ation, the dissenting judge was of the opinion that a requirement 
contract did not come within the scope of the Act unless it prohibited 
the buyer from dealing in the goods of anyone else and operated 
substantially to lessen competition or create a monopoly, neither of 
which conditions was met by the instant facts. Tampa contends that 
Section 3 has no application to contracts to “purchase”; that the 
relevant product market embraces Nashville’s competition from all 
boiler fuels; that the relevant geographic market is Eastern United 
States and not just Florida; and that the Clayton Act was never 
intended to vitiate a requirement contract made by a single public 
utility to insure a continuing supply of boiler fuels at a constant price. 
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Department of Justice Activities 


U. S. v. Audiofidelity, Inc., et al. (U. S. D. C. S. DLN. Y., 
Consent judgment, June 30, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the United States District Court of a Final Consent Judgment 
terminating antitrust proceedings against Audiofidelity, Inc., and 
Sidney Frey, individually and doing business as Dauntless Inter- 
national, both of New York City. 

The Government’s complaint, filed August 26, 1959, charged the 
defendants with having violated the Sherman Antitrust Act in con- 
nection with the sale and distribution of high fidelity and stereophonic 
records and tapes. The Complaint charged that Audiofidelity, Inc. 
conspired and agreed with its distributors, including defendant Sidney 
Frey, to (a) allocate exclusive sales territories for each distributor, 
and prevent sales to dealers or customers located in a territory allo- 
cated to another distributor; (b) fix resale prices at the wholesale 
and retail levels, and prevent distributors and dealers from advertising 
or selling products at prices other than those so established; and 
(c) withhold supplies from those distributors and dealers who did not 
comply with these agreements. 

The Consent Judgment entered requires defendants Audiofidelity, 
Inc. and Sidney Frey, and its distributors, to discontinue these practices. 





U. S. v. Mitsubishi International Corporation (U.S. D. C. N. D. 
Cal., Judgment, June 30, 1960). 

Acting Attorney General Lawrence E. Walsh announced the 
entry in the United States District Court at San Francisco, California, 
of an antitrust judgment terminating the Government’s case against 
the final remaining defendant, Mitsubishi International Corporation. 
one of the defendants in the civil action entitled United States v. 
R. P. Oldham Company, et al., a case involving alleged restrictions 
in the importation of Japanese wire nails. 

* The Government’s complaint, filed on April 25, 1957, charged 
Mitsubishi International Corporation, together with eleven other de- 
fendants, with conspiring among themselves to restrain trade in the 
importation, sale and distribution of Japanese wire nails on the West 
Coast of the United States. More specifically, the complaint charged 
that defendants conspired to limit the sale of Japanese wire nails to 
a few designated American importers, to stabilize prices at which 
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nails were purchased and sold on the West Coast, and to allocate 
orders among the Japanese defendants and co-conspirators. 

The judgment enjoins defendant Mitsubishi International Corpo- 
ration from entering into or maintaining any agreement to limit or 
determine what persons will be permitted to buy Japanese wire nails 
on the West Coast, from fixing prices, and from allocating sales 
territories. Mitsubishi International Corporation is also enjoined from 
refusing to sell nails to or discriminating against any American im- 
porter, pursuant to any plan or agreement to exclude American 
importers from the market. 

All other defendants named in the complaint entered into consent 
judgments on September 17, 1958, and September 14, 1959. 


U. S. v. Cunningham Drug Stores, Incorporated (U. S. D. C. 
E. D. Mich., Complaint, June 30, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
of a civil antitrust complaint against Cunningham Drug Stores, In- 
corporated, in the Federal District Court at Detroit, Michigan. The 
complaint charges that Cunningham’s acquisition of the Kinsel Drug 
Company in August 1958 violated Section 7 of the Clayton Act, 
and asks that the Court require Cunningham to divest itself of all 
the assets, business, and good will of Kinsel. 

The complaint states that Cunningham began business in the 
Detroit area in 1889, and has been the largest drugstore chain in the 
area for many years. According to the complaint, Cunningham op- 
erated approximately 106 drug stores in the area in 1958 under the 
names “Cunningham’s,” “Schettler’s,’ and “Shapero’s.” Combined 
sales of these outlets in health products were alleged to be approxi- 
mately $9,900,000 in that year. 

According to the complaint, Kinsel began business in the Detroit 
area in 1888, and at the time of the acquisition was in direct com- 
petition with Cunningham. The complaint states that Kinsel was the 
second largest drugstore chain in the area, operating 23 drug stores 
there in 1958. Kinsel’s health product sales are alleged to have been 
approximately $2,000,000 for an eleven month period ending 
June 30, 1958. 

It is alleged that the effect of this acquisition may be to lessen 
competition substantially or to tend to create a monopoly in the 
distribution of health products in the Detroit area, because competition 
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between Cunningham and Kinsel has been eliminated, competition 
generally may be substantially lessened, Cunningham’s increased ad- 
vantage over its remaining competitors may deprive them of a fair 
opportunity to compete, and concentration among health product 
retailers has been increased to the detriment of manufacturers and 
wholesalers of these products. 


U. S. v. Dempster Brothers, Incorporated (U. S. D. C. S. D. 
Tenn., Complaint, June 30, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the United States District Court at Knoxville, Tennessee, of a civil 
antitrust complaint alleging that Dempster Brothers, Incorporated, 
a Tennessee corporation, and its President, George R. Dempster, have 
violated Section 2 of the Sherman Antitrust Act in connection with 
the manufacture and sale of material handling equipment used in 
large scale removal of trash, refuse, and other waste matter. 































The complaint states that Dempster Brothers, Incorporated, is the 
nation’s largest manufacturer of material handling equipment and 
that it accounts for approximately 80 per cent of total industry sales. 
It is alleged that defendants have attempted to monopolize and have 
monopolized interstate and foreign commerce in the industry through 
patent acquisition policies coupled with threats to file and filing of 
harassing patent infringement suits against competitors, potential com- 
petitors and their customers, and by various other restrictive practices 
in the distribution and sale of material handling equipment manu- 
factured by Dempster Brothers, Incorporated. The complaint asks 
that the Court enjoin the continuation of the unlawful practices. 


U. S. v. New Jersey Glass Dealers Association (U. S. D. C. 
N. J., Judgment, June 29, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
of a civil antitrust complaint in the United States District Court for 
the District of New Jersey against the New Jersey Auto Glass Dealers’ 
Association of Englewood, New Jersey, charging it with a violation 
of Section 1 of the Sherman Act in connection with the business of 
selling and installing automobile replacement glass. Approximately 
$8,000,000 of glass is replaced in automobiles annually in the State 
of New Jersey. About 75% of that amount is handled by members 
of the defendant Association who are named as co-conspirators. 
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The Government’s complaint charged that the defendant Asso- 
ciation and its members conspired to: (1) fix prices for replacing 
automobile glass; (2) circulate to insurance companies and others 
agreed-upon prices and discounts for the sale and installation of 
automobile replacement glass; (3) circulate to insurance companies 
membership lists containing names of only those automobile glass 
dealers who agreed to charge the prices fixed by the defendant Asso- 
ciation; and (4) coerce automobile replacement glass dealers to 
charge the prices established by the defendant Association. 

At the same time, a consent judgment successfully terminating 
this suit was entered by the Court. The judgment requires the 
defendant Association to amend its bylaws to conform to the judgment 
and, in addition, to require as a condition of membership that all 
of its present and future members be bound by the provisions of 
the judgment. The Association is also required to admit to member- 
ship any automobile glass dealer who is technically qualified to engage 
in the business of installation of replacement glass. 

The defendant Association is enjoined from various restrictive 
practices, such as fixing or policing prices for the sale or installation 
of replacement glass. The judgment also contains injunctive pro- 
visions designed to prevent restrictions on the sale of automobile 
replacement glass and restrictions on the free selection of customers 
and automobile glass dealers. 


U. S. v. The Hertz Corporation (U. S. D. C. S. D. N. Y., 
Consent judgment, June 29, 1960). 

Acting Attorney General Lawrence E. Walsh announced the entry 
in the Federal District Court in New York City of a consent judgment 
successfully terminating the Government’s antitrust action against 
The Hertz Corporation, Chicago, Illinois. 

The Government's complaint, which was filed on May 1, 1959, 
charged that the acquisition by Hertz of a number of corporations 
engaged in the business of renting or leasing automobiles or trucks 
violated Section 7 of the Clayton Antitrust Act. The complaint alleged 
that the cumulative effect of the acquisitions made by Hertz had been 
to eliminate competition between Hertz and the acquired companies 
in truck renting and leasing in the New York City area and in auto- 
mobile renting in the State of Florida. As a result of these acqui- 
sitions, it was alleged, Hertz’s competitive advantage over other 
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motor vehicle renting and leasing firms was enhanced, and industry- 
wide concentration in the motor vehicle renting industry may have 
been further increased. 


The complaint also charged anti-competitive effects arising from 
Hertz entering into covenants not to compete with officers and em- 
ployees of certain of the acquired firms and the obtaining by Hertz 
of valuable automobile rental concessions through exclusive contracts. 

The judgment entered requires Hertz to divest itself of sub- 
stantial automobile rental properties in the State of Florida and 
large truck renting and leasing companies in the New York City 
Metropolitan area. The judgment also enjoins Hertz for a period 
of time from: (a) acquiring automobile or truck renting or leasing 
businesses in certain large specified cities throughout the United 
States; (b) entering into or enforcing, except in limited instances, 
covenants not to compete; and (c) entering into or enforcing, except 
in limited instances, exclusive contracts for rental concessions. 


U.S. v. General Electric Company, et al. (U.S. D. C. E. D. Pa., 
Indictment, June 29, 1960). 

Acting Attorney General Lawrence E. Walsh announced that a 
Federal grand jury in Philadelphia returned two further indictments 
against electrical equipment manufacturers. In both these indictments 
it was charged that the defendants engaged in a combination and 
conspiracy to fix and maintain prices and to submit collusive, rigged 
bids to electric utility companies, Federal, State and local govern- 
mental agencies, and to other purchasers. In both indictments it is 
alleged that the defendants violated Section 1 of the Sherman Anti- 
trust Act. 

One of those indictments concerns sales of turbine-generator units, 
used in the production of electricity on land by use of steam. Accord- 
ing to that indictment the total annual purchases from the corporate 
defendants and co-conspirators averaged in excess of $400,000,000, 
from 1955 through 1959. Named as defendants in this indictment 
were: General Electric Company, New York, New York; Allis- 
Chalmers Manufacturing Company, West Allis, Wisconsin; Westing- 
house Electric Corporation, Pittsburgh, Pennsylvania; W. S. Ginn, 
Vice-President and General Manager, Turbine Division, General 
Electric Company; C. I. Mauntel, Sales Manager, Steam Division, 
Westinghouse Electric Corporation; W. C. Rowland, Vice-President, 
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Steam Division, Westinghouse Electric Corporation, and W. E. Saupe, 
General Manager, Large Steam Turbine-Generator Department, 
General Electric Company. 

Named not as defendants but as co-conspirators were: Carrier 
Corporation, Syracuse, New York; DeLaval Steam Turbine Company, 
Trenton, New Jersey, and Worthington Corporation, Harrison, New 
Jersey. 

This indictment specified price increases and price adjustments 
in 1957 and 1959 which were first announced by General Electric 
Company after allegedly having been discussed and agreed among 
the defendants and co-conspirators. It further specified that repre- 
sentatives of defendant and co-conspirator corporations “frequently 
discussed and agreed upon bids and quotations to be made to par- 
ticular prospective customers.” It was agreed, according to the in- 
dictment, that one of the corporations would be given what was 
designated as “position,” and that the other companies bidding would 
bid higher prices than the company having “position.”” Thus, the 
indictment mentioned that representatives of defendant corporations, 
at a meeting in or about November, 1955, agreed which of the three 
defendant corporations would have “position” on nuclear-powered 
turbine generators to be sold to purchasers in Chicago, New York City, 
and Detroit. Again, it was alleged, representatives of defendant manu- 
facturers, in September, 1957, met and discussed invitations for bids 
issued by Tennessee Valley Authority for a 500,000 kw unit, and 
“Tt was agreed that General Electric Company would have ‘position.’ 
Thereafter, General Electric Company bid approximately $16,112,000 
and Westinghouse Electric Corporation bid approximately $16,225,000 
to Tennessee Valley Authority.” 

The other indictment filed concerns sales of steam surface con- 
densers and auxiliary equipment. Allegedly, the annual sales of such 
condensers by the defendant manufacturers to electric utility com- 
panies, Federal, State, and local governmental agencies, and to other 
purchasers, amount to about $32,000,000. Named as defendants in 
this indictment were: Allis-Chalmers Manufacturing Company, West 
Allis, Wisconsin; Foster Wheeler Corporation, New York, New York; 
Ingersoll-Rand Company, New York, New York; Westinghouse 
Electric Corporation, Pittsburgh, Pennsylvania; C. H. Wheeler 
Manufacturing Company, Philadelphia, Pennsylvania; Worthington 
Corporation, Harrison, New Jersey; H. G. Conkey, Vice-President, 
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Domestic Sales, Ingersoll-Rand Company; M. H. Howard, Manager 
of Production, Foster Wheeler Corporation; C. I. Mauntel, Sales 
Manager—Steam Division Staff, Westinghouse Electric Corporation; 
L. G. L. Thomas, President, C. H. Wheeler Manufacturing Company, 
and A. M. Tullo, Vice-President, Worthington Corporation. 

This indictment detailed that, “on numerous occasions,” repre- 
sentatives of defendants held meetings and jointly established the basic 
price for specific condenser jobs, fixed the price to be bid by the 
defendant company selected for submitting the lowest bid and the 
various prices to be bid by other defendants, and determined which 
defendant would submit the lowest bid by agreement or by drawing 
of lots. Particularly it was alleged “Whenever lots were drawn, slips 
of paper, each usually marked with a different price or a percentage 
figure to be added to the low bidder’s price or subtracted from the 
basic price, were placed in a container, and one slip was drawn 
for each participating defendant corporation. The price or percentage 
on the slip which it drew indicated the price which that defendant 
corporation was to bid or quote.” Furthermore, this indictment al- 
leged that, in 1956 and 1957, representatives of most or all of the 
defendant corporations met and agreed on an increase of condenser 
prices by approximately 5% and on selling condensers not lower than 
5% below published book prices. 

According to the allegations in both indictments, the effects of the 
conspiracies charged were that, with respect to the electrical equip- 
ment involved, prices have been fixed and maintained at high levels, 
price competition has been restrained, and public agencies have been 
denied the right to receive competitive bids as required by law. 

Simultaneously, two civil companion actions were filed against, 
respectively, the corporate defendants in the turbine-generator indict- 
ment and in the condenser indictment. The prayers for relief in those 
suits seek to require the companies to issue new price lists based upon 
costs, independently arrived at, and to prevent communications among 
the defendants with respect to future sales. 


U.S. v. Bliss @ Laughlin, Inc. (U. S. D. C. S. D. Calif., Com- 
plaint, June 28, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the federal court in Los Angeles, California, of a civil antitrust suit 
against Bliss & Laughlin, Incorporated of Harvey, Illinois, charging 
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that the acquisition by Bliss & Laughlin of the business and substan- 
tially all of the assets of Sierra Drawn Steel Corp. violated Section 7 
of the Clayton Act. 

The complaint asks that Bliss & Laughlin be required to establish 
a new corporation and to transfer to said new corporation all of the 
business and assets acquired from Sierra Drawn Steel Corp., and to 
divest itself of all interest in or control over said new corporation, 
to the end that said new corporation shall become an independent 
competitive factor in the production and sale of cold finished steel 
bars. 

According to the complaint, both Bliss & Laughlin and Sierra 
were important sellers of cold finished steel bars and products in a 
Four State Area consisting of California, Oregon, Washington, and 
Arizona. As a result of the acquisition, the complaint alleges tha: 
Bliss & Laughlin now possesses the largest total annual capacity for 
the production of cold finished steel bars in the United States. The 
complaint alleges that in 1959, 54,732 tons of cold finished steel 
bars valued at about $12,000,000 were sold to purchasers within the 
Four State Area. Of this amount Bliss & Laughlin sold 4,325 tons 
or 7.9 per cent, and Sierra sold 12,255 tons or 22.4 per cent. The 
complaint further alleges that the defendants were engaged in direct 
and substantial competition in the Four State Area. 

The complaint also alleges that subsequent to the acquisition the 
two leading sellers of cold finished steel bars in the Four State Area 
account for 61 per cent of sales within that area and the four leading 
sellers now account for 91.4 per cent of sales within the area, thus 
evidencing a high degree of concentration in the production and sale 
of cold finished steel bars within the relevant market area. 


The Government charges that as a result of the merger actual 
and potential competition between Bliss & Laughlin and Sierra has 
been eliminated; actual and potential competition generally in the 
cold finished steel bars industry may be substantially lessened; that 
Sierra Drawn Steel Corporation has been eliminated as an independent 
competitive factor in the production and sale of cold finished steel 
bars; that the acquisition by Bliss & Laughlin may enhance its com- 
petitive advantage in the cold finished steel bar industry to the detri- 
ment of actual or potential competition; and that concentration in the 
cold finished steel bar industry has been increased. 
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U. S. v. Becton, Dickinson and Company (U. S. D. C. M. D. 
N. J., Complaint, June 28, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the United States District Court at Newark, New Jersey, of a civil 
antitrust complaint alleging that Becton, Dickinson and Company, a 
New Jersey corporation, violated Sections 1 and 2 of the Sherman Act 
in connection with the sale and distribution of hypodermic syringes 
and other products used by the hospital-surgical trade. 

Becton, Dickinson and Company is the largest manufacturer of 
hypodermic syringes in the United States. It also sells several thousand 
other products used by the hospital-surgical trade. Through its sales 
organization it supervises, directs and controls the sale and distribution 
of its own products, as well as products sold by its subsidiaries and 
divisions to the hospital-surgical trade. 

In 1958, Becton, Dickinson and Company is alleged to have en- 
joyed approximately 60 per cent of the hypodermic syringe market. 
Becton, Dickinson and Company is charged with conspiring with its 
distributors to resell B-D hypodermic syringes at prices fixed by it 
in geographical localities where price fixing is not permissible; restrain- 
ing distributors from competing with it in the sale of B-D hypodermic 
syringes and other B-D hospital-surgical products to the Federal 
Government, or any instrumentality using Federal funds; and, selling 
its distributors B-D hypodermic syringes on the condition that the 
distributors agree to purchase other B-D hospital-surgical products 
and selling other B-D hospital-surgical products on the condition that 
the distributors agree to purchase B-D hypodermic syringes. 

In addition, the complaint charges that Becton, Dickinson and 
Company, in violation of Section 2 of the Sherman Act, has, since 
about 1947 attempted to monopolize and has monopolized interstate 
trade and commerce in the manufacture, sale and distribution of 
hypodermic syringes principally by restrictive use of its patents, and 
attempts to restrict the efforts of its distributors in manufacture and 
sale of competitive hypodermic syringes. 


U.S. v. Union Carbide Corporation (U. 8. D. C. W. D. Mo., 
Complaint, June 28, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the United States District Court at Kansas City, Missouri, of a 
civil antitrust case charging Union Carbide Corporation with en- 
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gaging in combinations and conspiracies with its marketers, 7.¢., oil 
companies, truck manufacturers, and automotive supply jobbers and 
dealers, to fix the resale price of Prestone antifreeze and to control its 
marketing through classes of customers approved by Carbide. 

The complaint charges that since 1950 Carbide has unlawfully 
used so-called agency contracts and fair trade contracts as devices 
to maintain the resale price of Prestone antifreeze not only in states 
where fair trade contracts are authorized but also in such states as 
Missouri where resale price maintenance agreements are not made 
lawful. 

The action seeks injunctions restraining Carbide from continuing 
to use fair trade contracts in the distribution of Prestone, from con 
signing Prestone to so-called agents, from compelling customers to 
sell only through specified outlets, and from suggesting or indicating 
the resale price of Prestone in any manner. 


Federal Trade Commission Activities 


F. T. C. v. Permanente Cement Co. (FTC Dkt. #7939, 
Complaint, June 27, 1960). 

The Federal Trade Commission charged Permanente Cement Co., 
Oakland, Calif., and a wholly-owned subsidiary, Glacier Sand & 
Gravel Co., Seattle, Wash., with violating the anti-merger law in the 
acquisition of three concerns. 

Count I of the FTC’s two-count complaint challenges Permanente’s 
acquisition of the Olympic Portland Cement Co., a British corpo- 
ration, with its principal place of business in the United States at 
1425 Dexter Horton Building, Seattle. Permanente obtained 98% 
of Olympic’s capital stock on July 30, 1958, for $8,757,465. It has 
since operated the company as a wholly-owned and controlled sub- 
sidiary. 

Count II challenges Glacier’s acquisition on March 2, 1959, of 
Pacific Building Materials Co. (PBM) and Readymix Concrete Co. 
(RMC), both of Portland, Oreg., for $1,425,000. PBM and RMC 
were so thoroughly integrated at the time of the acquisition that they 
were generally referred to as one company and are treated as such 
in the complaint. 
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The complaint alleges that the two acquisitions may substantially 


lessen competition or tend toward monopoly in violation of Section 7 
of the Clayton Act. 

According to the complaint, Permanente was the second largest 
producer of cement on the West Coast in 1957, with cement manu- 
facturing plants located near San Francisco and San Bernardino, 
Calif. Its net sales for the 11 months ending December 31, 1957, 
were $50,756,000, of which $31,838,887 was from cement sales. 

Permanente also has subsidiaries engaged in steamship and truck- 
ing activities, the complaint states. Through another subsidiary it 
manufactures and sells gypsum, plaster, wallboard, and insulating 
board. Through Glacier it produces and sells aggregates (sand and 
gravel) used in making concrete, crushed rock, readymix concrete, 
and other related construction materials in the Puget Sound area. 
Readymix concrete comprised 58% of Glacier’s business in 1958. 

The complaint adds that Permanente’s principal distribution areas 
for cement are California, Oregon, Washington, Hawaii, Alaska, 
British Columbia, Midway, Guam, Philippine Islands and Indonesia. 
This wide-range distribution has been achieved chiefly through ex- 
tensive use of the company’s own ships. 

As a rule, the complaint says, the market for cement is regional 
rather than national. Transportation costs limit the area in which 
cement may be distributed profitably, and rarely is it shipped more 
than 300 miles from the point of production. The only exception 
to this rule is where it is possible to ship by water, as does Permanente. 

Prior to the merger, Olympic competed with Permanente in the 
sale and distribution of cement in the western Washington area. 
Olympic and Permanente together had about 50% of the total avail- 
able cement capacity for the area in 1958. The former’s capacity was 
1,750,000 barrels annually, and the latter’s was 1,500,000 barrels. 

The complaint charges that Permanente’s acquisition of Olympic 
has removed the latter as an independent competitive factor in the 
sale and distribution of cement in its market area of western Washing- 
ton, and eliminated competition between the two merged concerns. 
Other adverse effects cited in the complaint include the following: 
Olympic has been eliminated as a supplier to purchasers who use 
cement in the preparation of readymixes, concrete, and other build- 
ing materials; the number of cement suppliers in the area has been 
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materially reduced, and competition generally may be substantiall. 
lessened; entry of new manufacturers, sellers, or distributors of cemeni 
in the area may be inhibited or prevented; competition may be re- 
duced in the area by the further concentration in an integrated 
company--such as Permanente—of the production and sale of cemen 
with the production and sale of materials which use cement; there 
may be a further increase generally in the concentration in the hand 
of a few companies of the manufacture and sale of cement, and there 
may be a substantial reduction of the quantity of cement available 
for sale in the area. 

Concerning Count II, the complaint says that PBM-RMC was 
the largest supplier of aggregates and wet-mix concrete in the Portland, 
Oreg., marketing area at the time of the acquisition. 

It adds that approximately 15 concerns competed with the com- 
pany, but that all of them, except possibly two, were significant, 
smaller. Furthermore, few, if any, were owned by or affiliated with 
a cement manufacturer, as PBM-RMC is now, through this acqui- 
sition by Glacier, a wholly-owned subsidiary of Permanente. 

The complaint alleges that the acquisition of PBM-RMC by 
Glacier may tend to reduce competition from producers of aggregates 
or concrete who are not affiliated with cement manufacturers. Othe: 
adverse effects cited include the following: The number of supplier 
of aggregates and concrete in the Portland area may be substantiail\ 
reduced; entry of new producers, sellers, or distributors of aggregate 
or concrete in the area may be inhibited or prevented, and Glacier’: 
competitors in the manufacture and sale of concrete may be dis- 
couraged from making improvements in their businesses due to the 
company’s affiliation with Permanente; it may tend to further integrate 
the manufacture and sale of concrete with the manufacture and sale 
of cement. 

According to the complaint Permanente was organized, and hi 
operated, as part of the various Kaiser Industries. A large portion 
of Permanente’s stock is held by Kaiser Industries Corp. and its 
wholly-owned subsidiary, the Henry J. Kaiser Co. 


F. T. C. v. Campbell Taggart Associated Bakeries, Inc. (FTC 
Dkt. #7938, Complaint, June 26, 1960). 

Campbell Taggart Associated Bakeries, Inc., Dallas, Texas, the 
nation’s second largest commercial baker, has illegally acquired 
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numerous bakeries throughout the United States and has used its 
economic power to restrain competitors unfairly, a Federal Trade 
Commission complaint charged. 

The company controls about 50 subsidiaries operating some 67 
baking plants in 21 states, principally in the South, Midwest, and 
California. Its products are sold primarily under the well-known and 
extensively advertised trade name of “Rainbo,” and its total sales 
during 1959 exceeded $173 million, the complaint states. 

The acquisitions, individually or collectively, may result in’ a. sub- 
stantial lessening of competition or tendency to create a monopolv in. 
the company in violation of the antimerger law, Section 7 of th- 
Clayton Act, the complaint alleges. 

A further allegation is that both the acquisitions and various sell- 
ing tactics utilized by Campbell Taggart (including cash payments. 
unjustified price cuts and discriminatory rebates to grocers) have 
hindered competition and are unfair practices under Section 5 of 
the FTC Act. 

According to the complaint, in April 1959 the company acquired 
Grocers Baking Company, Louisville, Ky., and three subsidiaries. The 
parent itself had plants in five Kentucky cities: Louisville, Paducah, 
Owensboro, Bowling Green and Lexington. Through the subsidiaries, 
it operated four more bakeries in Johnson City, Tenn., and Evans- 
ville, Bedford and New Albany, Ind. Prior to the acquisition, Camp- 
bell Taggart competed with some or all of these plants. Grocers 
Baking was the No. 1 commercial bakery in Kentucky with about 
19% of total sales of bread and bakery products, and among the 
ten largest in the entire country. Its 1958 combined sales topped 
$13 million. 

Through this acquisition, the complaint charges, Campbell Taggart 
has become the leading and dominant supplier not only in Kentucky 
but in other sections of the country where Grocers Baking had plants, 
and has eliminated this concern as an independent competitive factor. 

Since January 1950, the complaint continues, Campbell Taggart 
has continuously acquired the assets of other bakeries throughout the 
country. In 1954 it acquired five California bakeries collectively ac- 
counting for 31% of the baked goods sold in their marketing area. 
As a result, the company achieved market entry into this area and 
became the largest producer there, the complaint charges. 
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The five acquired concerns and their 1953 annual sales in round 
figures are: Kilpatrick’s San Francisco Bakery, San Francisco ($4 
million); Kilpatrick’s Marvel Bakery, Oakland ($3.6 million); San 
Joaquin Baking Co., Fresno ($4 million) ; Holsum Bread Co., Visalia 
($868,000) ; and Old Home Bakers, Sacramento ($4.5 million). 

In 1959 the company acquired Mead’s Fine Bread Co., Lubbock, 
Texas and thus eliminated one of the largest independent wholesale 
bakeries in Lubbock and Roswell, Texas, and Clovis, N. Mex., the 
complaint says. 

It adds that the respondent has acquired other wholesale bakeries 
and eliminated them as competitive factors in their respective market 
areas. 

Through its industry position and continuous growth by acqui- 
sitions, Campbell Taggart has acquired an actual or potential mo- 
nopoly power to impede the growth and business opportunities of its 
competitors, as well as their ability to survive, the complaint declares. 

The company .is charged with using its increasingly dominant 
position to engage in the following typical unfair practices: 


1. direct cash payments to grocers for preferred display space; 


_ 
2. reduced prices, unrelated to any savings in cost, to gain entry) 
into grocery or retail stores, and 


3. discriminatory rebates, discounts and allowances, in order to 
enable customers either to reduce consumer prices or to enjoy 
greater net profits. 


The complaint charges that these activities have had or may have 
the following effects: to divert a substantial share of sales from the 
respondent’s competitors who are not in the economic position to 
successfully engage in similar policies; to discourage or tend to fore- 
close the entry of new competitors; and to enable the respondent to 
dominate the manufacture, sale and distribution of its products in 
various sections of the country. 


F. T. C. v. Union Bag-Camp Paper Corp. (FTC Dkt. #7946, 
Complaint, June 20, 1960). 

The Federal Trade Commission has issued a 5-count complaint 
against Union Bag-Camp Paper Corp., New York City, charging that 
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five separate acquisitions may substantially lessen competition or tend 
to create a monopoly in various segments of the paper industry. 

Union Bag-Camp is the surviving corporation in the merger of 
Union Bag & Paper Corp. and Camp Manufacturing Co., Inc., con- 
summated on July 12, 1956. The year preceding the merger, Union’s 
total assets and net sales exceeded $102 million and $123 million, 
respectively; and comparable figures for Camp were $31 million and 
$33 million. Union had its principal plant at Savannah, Ga., an: 
others in Trenton, N. J., Chicago, IIl., St. Louis, Mo., and Hudson 
Falls, N. Y. Camp's principal plants were located near Franklin, Va., 
and in Richmond, Va. 

Alleging violation of Section 7 of the Clayton Act, the anti-merger 
law, the FTC's complaint challenges the Union-Camp merger and 
these subsequent acquisitions by the survivor company: Universal 
Paper Bag Co., New Hope, Pa., a manufacturer of shipping sacks 
which had net sales of better than $2 million in 1957. Union Bag- 
Camp acquired all of Universal's outstanding stock on Oct. 31, 1958. 

Three manufacturers of corrugated shipping containers: High- 
land Container Co., Jamestown, N. C., which had net sales exceeding 
$3.9 million in 1958. On March 2, 1959, Union Bag-Camp acquired 
about 5142% of its stock. The Eastern Box Co., Baltimore, Md., 
with net sales topping $6 million in 1958. A majority of this concern’s 
stock was acquired by the respondent on April 9, 1959. Allied Con- 
tainer Corp., Hyde Park, Mass., acquired on January 10, 1957. Its 
net sales the previous year were more than $7 million. 

Specific adverse competitive effects of these four acquisitions al- 
leged in the complaint are: the elimination of an independent com- 
petitive factor in each instance; the elimination of all actual and 
potential competition between Union and Camp and between Union 
Bag-Camp and the other three concerns; the concentration of manu- 
facturing facilities and the combination of sales and sales organiza- 
tions; and the enhancement of Union Bag-Camp’s competitive power 
to the detriment of competition. 

Continuing, the complaint contends that the Allied, Highland and 
Eastern acquisitions collectively may result in a substantial lessening 
of competition and tendency toward monopoly in the manufacture 
and sale of liner board and corrugating material in 21 eastern and 
southeastern states and the District of Columbia. 
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For example, the complaint alleges, by acquiring these three con- 
cerns Union Bag-Camp has obtained outlets for its liner board and 
corrugating material, competing sellers of these products have been 
deprived of independent outlets, and actual competition between 
Allied, Highland and Eastern in the purchase of these products has 
been eliminated. 


F. T. C. v. Apollo Records N. Y. Corp. (FTC Dkt. #7915 and 
7921, Complaint, June 17, 1960). 

Two distributors of records have been charged by the Federal 
Trade Commission with giving illegal “‘payola” to television and radio 
disc jockeys and other personnel of broadcasting stations. 

Cited in the FTC’s separate complaints are: Apollo Records 
N. Y. Corp., New York City, and Melvin Albert, an official, and The 
Jos. M. Zamoiski Co., Baltimore, Md., and its officials, Calman J. 
Zamoiski, Sr., Calman J. Zamoiski, Jr., and H. Earl Kese. 

The complaints allege that both companies have paid “payola” 
(money or other valuable consideration) in order to increase sales 
of their records through “exposure” (broadcasting a record day 
after day). 

The disc jockeys conceal the fact payments have been received for 
playing the songs and mislead listeners into believing that these 
records are selected strictly on their merits or public popularity, the 
complaints say. 

This deception, the complaints charge, tends to mislead purchasers 
into buying the “exposed” records which they might not otherwise 
have purchased, and also to advance these recordings in popularity 
polls, which in turn tends to increase their sales substantially. 

These payoffs are unfair methods of competition in violation of 
the FTC Act because they have the capacity to suppress competition 
and to divert trade unfairly from competitors, the complaints conclude. 


F. T. C. v. James H. Martin, et al. (FTC Dkt. #7738, 7745, 
7766, 7777, 7804, 7805, 7752, Consent orders, June 15, 1960). 

The following manufacturers and distributors of records have con- 
sented to Federal Trade Commission orders forbidding them to give 
concealed “payola” to television or radio disc jockeys or anyone else 
as an inducement to broadcast their recordings: James H. Martin, 
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Inc. and Music Distributors, Inc., Chicago, IIl., respectively, and 
James H. Martin, their sole owner and president. M. S. Distributing 
Co., Chicago, and Milton T. Salstone and M. G. McDermott, presi- 
dent and vice president, respectively. Gone Recording Corp., End 
Music, Inc., and George Goldner, president of each, and Jack Wax- 
man, vice president of the former. These two men also are named, 
together with Jerome G. Roth, as co-partners trading as Co-Op 
Distributing Co., New York City. Herald Music Corp., Ember 
Records, Inc., and Ember Distributors, Inc., New York City, and 
Al Silver and Jack Braverman, their president and secretary-treasurer, 
respectively. A-1 Record Distributors, Inc., New Orleans, La., and 
Joseph J. and Bobbie G. Banashak, president and secretary-treasurer, 
respectively. United Artists Records, Inc., New York City. All-State 
New Jersey, Inc., Newark, N. J., and Melvin, Sidney, and Sherman 
Koenig and Irwin R. Fink, president, treasurer, secretary, and vice 
president, respectively. 

The Commission adopted separate initial decisions by its hearing 
examiners as follows, based on orders agreed to by the respondents 
and the Commission’s Bureau of Litigation: The M. S. Distributing, 
A-1 Record, and Gone Recording cases by J. Earl Cox; the United 
Artists and All-State cases by John B. Poindexter; the James H. 
Martin case by Edgar A. Buttle; and the Herald Music case by 
Leon R. Gross. The Commission amended the Gone Recording 
initial decision to conform to the agreement between the parties. 

The companies were charged in the FTC’s complaints with paying 
money or other valuable consideration to have their records “exposed” 
(broadcast day after day) in order to increase sales. The disc jockeys 
conceal the fact payments have been received for playing the songs 
and mislead listeners into believing these records are selected strictly 
on their merits or public popularity, the complaints said. 

This deception tends to mislead purchasers into buying records 
they might not otherwise have purchased, and also to advance these 
recordings in popularity polls, which in turn tends to increase their 
sales substantially, the complaints charged. 


According to the order, the respondents must not offer or give 
without requiring public disclosure, any material consideration to any- 
one to induce the selection and broadcasting of records in which 
they have any financial interest. 
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“Public disclosure” means that the recipient must disclose to 
listeners, when the song is played, that this is in return for com- 
pensation received by him or his employer. 


F. T. C. v. Electro Music (FTC Dkt. #£7431, Consent order, 
June 13, 1960). 

Electro Music, Pasadena, Calif., has consented to a Federal Trade 
Commission order forbidding it to conspire unlawfully with customers 
to fix the resale price for its loudspeaker units or similar products. 

The Commission affirmed an order by Hearing Examiner John 
B. Poindexter which had been agreed to by Electro Music, its presi- 
dent, Donald J. Leslie, and the FTC’s Bureau of Litigation. 

The FTC’s complaint of March 11, 1959 charged that the com- 
pany restrained price competition by entering into resale-price main- 
tenance agreements with retail customers in states where such pacts 
were not lawful. 

The order specifies that price-fixing contracts are permissible only 
in states where they are legal as applied to intrastate transactions. 


F. T. C. v. American News Co. (FTC Dkt. #7396, Initial de- 
cision, June 10, 1960). 

A Federal Trade Commission hearing examiner has found that 
the nation’s largest news-stand operators, The American News Co., 
and its wholly-owned subsidiary, The Union News Co., both of 
New York City, have knowingly coerced supplier publishers into pay- 
ing them discriminatory promotional allowances. 

Further finding that the parent and subsidiary have attempted 
to coerce preferential payments from certain cigar manufacturers, 
Examiner Abner E. Lipscomb issued an order which requires them 
to stop these unfair methods of competition. 

Evidence received at hearings on the FTC’s complaint of Feb. 5, 
1959, Examiner Lipscomb said, shows the two companies have de- 
manded special payments (called “display promotional allowances’ ) 
from various publishers of magazines, pocket books and comic books 
as a condition to displaying and selling their publications. 

For example, he cited a letter from Union News informing 
Modern Photography Magazine: “Effective with the next issues and 
thereafter, it will be necessary for us to receive a sales rebate on the 
basis of 10% of the retail price for all publications handled by the 
Union News Company operations.” 














374 THE ANTITRUST BULLETIN 


The publisher’s reply stated: “I assume that if this new rate is 
unacceptable to us our magazines would not be distributed on your 
outlets. In view of this situation we have no recourse but to say yes. 
In accepting this stiff rebate I believe it is only fair to expect the 
best possible service from the Union News Company in the way of 
sales and displays * * * service that heretofore has been far from good.” 

American News and Union News received approximately $700,000 
of promotional payments from publishers in 1957, and about $890,000 
in 1958. 

The record reveals they were informed by a number of publishers 
that the allowances demanded were higher than any which were 
being paid to competing news-stand operators, the examiner said. 

Ruling that these discriminatory allowances have adversely affected 
competitors, Examiner Lipscomb stated: ‘“‘Not only are the Respon- 
dents the leading news-stand operators in the United States in the 
number of news-stands operated and periodicals sold, but their margin 
of leadership over their competitors has been steadily increasing during 
the period of time here involved. Respondents and their competitors 
frequently bid or otherwise compete for the same news-stand location. 
In some instances, the difference in bids is slight. For example, in 
1956 Respondents offered to pay the Statler Hotel chain approxi- 
mately 151% of the gross sales to be earned through the news-stand; 
in its hotels, while Faber, Inc., which had been operating in these 
locations, offered approximately 14% of such prospective gross sales. 
Respondents were awarded the Statler concessions. Likewise, in 1956 
the ABC Vending Corporation lost to Respondents the franchise 
to operate the news-stands on the Boston subway system. In 1957 
Respondents obtained 54 concessions for news-stands formerly oc- 
cupied by their competitors. 


“The evidence shows, further, that as a general rule the profit 
from the operation of a news-stand is small, and that the dif- 
ference in promotional allowances or payments received by a 
news-stand operator may well determine whether he will succeed 
or fail. We conclude that the effect of Respondents’ receipt of 
unlawful promotional allowances has been a major factor in 
enabling Respondents to offer higher percentages of their gross 
receipts in order to secure news-stand locations, frequently from 
their competitors, and thereby to acquire an increasing number 
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of such news-stand locations, which in turn enables Respondents 
to demand progressively higher promotional allowances from 
publishers, thereby completing a vicious circle.” 


The record also establishes that the parent and subsidiary at- 
tempted to coerce some cigar manufacturers into paying similar special] 
allowances, the examiner held. 


The uncontroverted testimony of an official of General Cigar Com- 
pany was that American News and Union News did not buy any 
cigars from his company for about a year after it had refused to pay 
an allowance demanded and had informed them it would be unlawful 
to do so, the examiner pointed out. 

His order provides that Respondents must not induce or receive 
any allowances which they know, or should have known, are not made 
available on proportionately equal terms to all competitors. 

According to the examiner, Union News operates more than 
1,200 news-stands and gift, book and tobacco shops. Its total sales in 
1958 were almost $24 million, with magazines accounting for nearly 
$5.3 million. It has concessions in important railroad, airport, bus 
and subway terminals throughout the country. 


F. T. C. v. Elmer Candy Co., Inc. (FTC Dkt. #7678, Consent 
order, June 10, 1960). 


The Federal Trade Commission today announced approval of 
a consent order prohibiting Elmer Candy Co., Inc., New Orleans, La.. 
from discriminating in price among its customers. 

Both the company and the FTC’s Bureau of Litigation agreed to 
the order. It was accepted in an initial decision by Hearing Examiner 
William L. Pack, which the Commission affirmed. 

A Commission complaint, issued last December 3, alleged the 
company charged different prices to competing customers. The effect 
of these price discriminations may be substantially to lessen competition 
or tend to create a monopoly, the complaint charged. 


F. T. C. v. Lanston Industries, Inc. (FTC Dkt. #7699, Consent 
order, June 10, 1960). 

Lanston Industries, Inc., Philadelphia, Pa., a manufacturer of 
type-setting, type-casting, photomechanical and platemaking equip- 
ment, is prohibited from discriminating among its customers in paying 
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advertising allowances under the terms of a consent order announced 
by the Federal Trade Commission. 

The Commission affirmed an order by Hearing Examiner Edgar 
A. Buttle, to which Lanston and the FTC’s Bureau of Litigation had 
agreed. 

Lanston was charged in an FTC complaint, issued last Decem- 
ber 21, with paying advertising allowances to some customers but 
failing to make them available on proportionally equal terms to all 
competing customers, in violation of Section 2(d) of the Robinson- 
Patman Amendment to the Clayton Act. 
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